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[Dr. Brown in the chair]

The Chair: Good morning, everyone. | guess we can get started
now. | think we've got a good attendance, well in excess of our
quorum requirements.

Before we proceed, | just want to introduce Nancy Mackenzie,
who iswith usthismorning. Nancy isthe writer that we' ve chosen
through the request for proposal process, and she's going to be
assisting us in drafting the recommendations of the committee.
Welcome, Nancy.

| guesswe' |l start by introducing everyone at thetable. We'll start
down there with the staff.

COl Review

M s Sor ensen: RhondaSorensen, communicationsco-ordinator with
the Clerk’s office.

Mrs. Mackenzie: Nancy Mackenzie, writer.

Mr. Reynolds. Rob Reynolds, Senior Parliamentary Counsdl.
M s Dafoe: Sarah Dafoe, with Alberta Justice.

M s South: Karen South, office of the Ethics Commissioner.
Mr. Hamilton: Don Hamilton, Ethics Commissioner.

MsCroll: SandraCroll, personnel administration office, represent-
ing the Public Service Commissioner.

[The following members introduced themselves: Dr. Brown, Mr.
Groeneveld, Mr. Lukaszuk, Mr. Martin, Dr. Miller, Dr. Morton, Mr.
Rogers, and Mr. Shariff]

Mrs. Sawchuk: Karen Sawchuk, committee clerk.
Mr. Elsalhy: Mo Elsalhy, Edmonton-McClung.

The Chair: Beforewe start, | just want to mention that Mr. Elsalhy
has been attending our meetings quite faithfully from theinception.
The chair has been advised by the Leader of the Official Opposition
that Ms Pastoor is wishing to be relieved of her obligations on the
committee dueto other time commitments and so on, and apparently
Mr. Elsalhy will be attending. When the Legislature comesback in,
we have to go through the formal process of replacing Ms Pastoor.

So welcome, Mr. Elsalhy. Again, you've been here and are well
familiar with what's going on in the committee. We look forward
to your participation as an official member.

The meeting packages were delivered to everyone. | just want to
go through and make sure that everyone has the materias that were
sent out. We have a submissions summary chart. The reason |
asked for this to be done was that there was a lot of paper floating
around, and it was very difficult when we were going through a
particular question to have to flip through all the submissionsto see
whether or not there were particular comments that were relevant to
each one of the questions. Now we have atablethat is organized by
question number in the discussion guide, so as we go through each
of the questions in numerical sequence, you'll be able to see what
the submissions were on each of those particular questions.

Dr. Morton: Is that under tab A, or that depends on how it was
filed?

Mrs. Sawchuk: Yes.
The Chair: Yes, tab A. That's correct.
Dr. Morton: Thank you.

The Chair: That's new. We had another little table that was done
up before, but it wasn't done up by question number; it was done by
submission.

We've had a couple of additional submissions since the last
meeting. Summaries of those submissions have been given to you
as summaries 19 and 20, so you should have those.

Next you should have anumber of information papers, numbered
4 through 11 and 13 and 14. Isthat right, Sarah?

M s Dafoe: That's right.
The Chair: We're missing 12, right?
M s Dafoe: Number 12 is noted on the bullet beneath.

The Chair: Okay. We have Information Paper 12 from the
personnel administration office. Isthat right?

Ms Dafoe: Yes.

The Chair: Then we aso have the discussion guide. You aready
had a copy of the discussion guide.

Soif there' sanyone lacking any of those material's, you may want
to see Mrs. Sawchuk.

We've got two full days scheduled for the committee. It's my
hope and our expectation that we will get through all of the ques-
tionsduring thisround of meetings and have somefull discussionon
that. Theprocedurethat wewill follow thereafter | anticipatewould
be that we would come back with some draft recommendations and
some further information that our resource people, Sarah Dafoe and
Rob, may be able to provide us. At that point we will get into the
detailed discussion about the actual recommendations.

9:10

On the minutes from the September 19 meeting, included in the
packages, are there any errors or omissions that anyone wishes to
bring to the attention of the committee? Hearing none, could | have
amotion to approve the minutes as circul ated?

Mr. Shariff: Yeah. So moved.

The Chair: Mr. Shariff. All infavour? Anyone opposed? That's
carried.

Okay. WEe'll move on to question 7. We left off after having
discussed question 6 last time, so question 7 in your discussion
guide: “Do the referenced restrictions and prohibitions adequately
address the principles of impartiality, as outlined in the Preamble?’

Anybody like to kick off discussion on that item?

Mr. Shariff: Based on the feedback, I'm getting a sense that it's
adequately reflected therein. It appears, based on the responses that
I’m just reading, that there really isn’t much of a need to change
very much.

The Chair: Thistopic hasbeen discussed in previous meetings, and

I think there was reference to thefact that whileit’ sreferred tointhe

preamble, it may not be properly reflected in the legislation itself.
Dr. Miller.
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Dr. B. Miller: Yes. Inreviewing the Tupper report, recommenda-
tion 3, on page 26, mentions that there doesn’t seemto be apositive
statement about impartiality in theact. Of course, they're referring
to the act previousto the Tupper report, saying that “the present Act
does not have. . . an obligation,” dealing with impartiality, and that
an impartiality clause might be important to remind members of
their duties and obligations and so on. Then they give a couple of
examples from the government of Canada's conflict of interest, et
cetera.

The Chair: I'm sorry. Which page are you referring to?

Dr. B. Miller: Pages 26, 27, 28.

It just strikes me that what you have in part 2 of the act, Obliga-
tions of Members, are al breaches. They're negative comments or
negative stipulations; thou shalt nots, in other words. Even the Ten
Commandmentshaveafew that are positive, not just thou shalt nots.
I mean, | think it would be great to add to the beginning of this some
sort of positive statement of obligations.

Reviewing the House of Commons code of ethics, it begins with
purposes and principles. | think one of the principles refers to
impartiality, just outlining what the obligations of membersarein a
very positive way without being over the top about that. | can hear
some peoplesay: well, wedon't want to legislatemordlity. If you're
going to have some thou shalt nots, maybe we should have a thou
shalt at the beginning; in other words, just outlining that it is an
obligation of membersto fulfill their duties and uphold the highest
standards so as to avoid real or apparent conflicts of interest. I'm
just quoting from the House of Commons code of ethics.

The Chair: Just before we move on, | want to make sure everybody
has their Tupper report in their hands there. Does everybody till
have that in their materials?

Mr. Lukaszuk.

Mr. Lukaszuk: Thank you, Mr. Chairman. | hate to argue with
Moses here, but it's acommon structure of legisation that we don’t
put positivesin. You know, the Criminal Code of Canada doesn’t
say what one ought to be doing; it speaks to what one ought not to
be doing. When you look through al the statutes of Alberta, they
clearly focus on what is prohibited and not what is allowed. There
are very few, if any that | can think of, statutes that would be
speaking to the permissive aspect of behaviour; it's mostly to the
prohibitive aspect of behaviour. | appreciate that it would spin it
positively, would be more of a positive reading, | guess, if one was
to entertain reading the act, but I'm not sure if it would then be in
sync with the rest of the legislation that we have on hand.

The Chair: Well, as it notes in the Tupper report, though, those
types of things have been interpreted under our own act, the
Conflicts of Interest Act. In that case, | think it wasthe B.C. ethics
commissioner who investigated and found that therewas no capacity
under our Conflictsof Interest Act to infact copewith any unethical
behaviour that did not fall within the strict parameters of conflict of
interest.

I think Dr. Miller’s point is well taken with respect to the idea of
impartiality. It certainly is seen in the preamble of the act as being
one of the objectives of the act, but there appears to be no mecha
nism under the present act to deal with unethical behaviour where
there may be alack of impartiaity. So | think it'sagood point.

Mr. Shariff: Can you give us an example of how a positive one
would reflect in our legidation?

Dr. B. Miller: Well, if you look at page 28 in the Tupper report,
there are two examples given of statements from various codes of
ethicsfrom the government of Canadaand theNorthwest Territories.
I mean a simple sentence like “public office holders shall act with
honesty and uphold the highest ethical standards so that public
confidence in the integrity, objectivity and impartiality of govern-
ment are conserved and enhanced.” |'m not suggesting that that
should be the statement, but in looking at various codes across the
country, these statements are present.

Maybe Alberta has done things differently in the past, but that’s
no reason why we can’t include something positive. After al, part
2, at thebeginning, says Obligationsof Members, but it doesn’t state
what the obligations are positively. It just goes into: a member
breaches this act if.

So | think it would strengthen the act, but I’ m not suggesting that
it should be something specific. | mean, it should be sort of a
general statement which is open to interpretation. You know, we
don’t want to be so specific about what proper ethical behaviour is
but at least some statement to the effect that we're trying to uphold
the best kind of standards possible. Maybe even we'd leave out the
word “ethical.” Just standards for impartiality and so on.

Mr. Shariff: Just a question for Mr. Hamilton. Should such a
sentence be inserted in our Conflicts of Interest Act, how would it
differ from what we are currently doing? What would be changed
or enhanced for your part?

Mr. Hamilton: Well, | agree with Bruce about being positive. |
think that would strengthen it at the beginning.

Mr. Shariff: It would.
Mr. Hamilton: | don’t know how many people read it.

The Chair: | think that we've done that in the preamble, and we
dealt with thisin a sort of collateral sense when we talked about
whether or not the principlesin the preamble should be part of the
act. | think the general feeling was that we didn’t need to do that.
If you go back and look at the preamble of the act, it says, “Whereas
Members of the Legidative Assembly, in reconciling their duties of
office and their private interests, are expected to act with integrity
and impartiality.” Those are concepts, integrity and impartiality,
which don’t necessarily fall within the strict criterion of conflict of
interest. So | think that might be something that we would want to
articulate, asDr. Miller says, in apositiveway rather than anegative
way.

9:20

Mr. Martin: Well, on the same lines as the legal counsel, what

would it mean by sticking somethingin like " public office holders’?

Doesthat mean anything in alegal way, or doesit enhance the scope

of what we'relooking at? What doesit do? Isit just a statement?
Lega counsel.

Mr. Reynolds: | think I’'m coming down with a cold, so | may be
dlightly hallucinating. You'll forgivemeif I'mnotas. ..

Dr. Morton: | can sell you some good stuff.

Mr. Reynolds: Oh, great. Thank you very much. There is a
prohibition about that, | think, as Mr. Elsalhy can tell you.

In any event, it's an interesting question. If you had a positive
statement, a clause like the onefound in, let’ s say, thelast recital of
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the preamble, where it saysthat “Whereas Members of the Legisla-
tive Assembly, in reconciling their duties of office and their private
interests, are expected to act with integrity and impartiality,” that
would beinteresting. 1’m not entirely sure how you would enforce
it.

Frankly, I'm not entirely sure what impartiality means. 1’m not
trying to be difficult about this, but in the sense that if one says,
“Well, you're to be impartia in your dealings,” what does that
mean? | imagine a clause like that might cause some concern for
elected membersin the sensethat it’ sonly natural, | would imagine,
that you would have partisan views in dealing with issues and that
you would give preferenceto certain issues over another. Certainly,
if it means dealing in your financia affairs, I’'m not sure how you
could be impartial in dealing with your financia affairs here. It
makes sense with respect to government, | imagine, in the sense that
someone who's entitled to a benefit shouldn’t be denied one, but
that’ snot really the preserve of members, as| understand the system.

So that’s along answer, but the short answer isthat I’ m not sure
how that would be enforced. Of course, I'm not sure how the Ethics
Commissioner would be able to enforce it. | mean, it may be
something he' swaiting to do. | don’t want to subvert hisinterest in
this, but | would find it would be a difficult provision to enforce.

Dr.B. Miller: It'snot aquestion of enforcement. What isenforced
are the prohibitions. I’'m just raising the question because it seems
to me that there could be more balance. If you're going to have a
whole list of prohibitions, why not a positive exhortation? As a
preacher I'm used to 90 per cent wrath, judgment, and 10 per cent
positive, grace. | think one could bemorebalanced in approach, you
know. There's something positively said that as members of the
Legidatureweought tofulfill our public dutieswith honesty, uphold
the highest standards, et cetera, et cetera. What's wrong with that?

Mr. Shariff: Thisislegidation that has to be upheld in court.

Dr. B. Miller: Well, why do other codes have it? The one I'm
looking at is the House of Commons. It starts with purposes and
principles, and that’ s built right into the conflict of interest code.

An Hon. Member: Hasit helped them?
Dr. B. Miller: That's another question.

The Chair: Mr. Hamilton, do you have anything that you wish to
add to the discussion on impartiality as a part of your mandate?
According to the Tupper report, therewasapreviousincident where
something that appeared, at least, to be unethical behaviour didn’t
involve an actual financial conflict of interest but may have been at
the same time something that was worthy of condemnation, could
have been dealt with under the act had there been a provision in
there.

Mr. Hamilton: Yeah, | understand. | think that would be difficult
for us. Unlessit’sspecific, we'reinagrey area. | think what Bruce
is getting at is laying out a map and then moving in to be specific.
It would be difficult for us unlessit’ s specific and gives us power to
do that. But | don't think that’s what you' re getting at in this.

The Chair: No. | think what I'm more along the lines of iswhat’s
referred to on pages 26 and 27 of the Tupper report there, where
“members and appointed officials would be expected to discharge
their duties fairly and with due regard to proper process.” | mean,
that would be a positive statement of impartiality, | would think.

Mr. Martin: Well, it'sfineif we put it in, but | sometimes hesitate
when none of us knows what it means. | worry about that because
then we have an act down the way, and somebody will find this, and
| don’'t know what it means exactly. | understand what Bruce is
saying, you know, about abalance of seeing something positive, but
this is more than a negative thing.

We expect paliticians to act in the highest ethical way, but when
you put something in that could be interpreted, it’sin the eye of the
beholder who interpretsit. That'swhat | worry about. None of us
here can really know what we mean here on this. | don't.

The Chair: Well, just to explore that idea there. We've talked
previously about things like nepotism and so on and favouring
someone. Presently there’s a prohibition in the act that one cannot
favour one's spouse, adult interdependent partner, or minor child.
That' swhereit sort of stopsright now. There' safence around, you
know, those issues, but it doesn't go any further beyond that. |
mean, just thinking about some of the instances that might occur,
there could be instances where impartiality, you know, would be
breached beyond those particular strict parameters, for example.
Mr. Lukaszuk.

Mr. Lukaszuk: Thank you, Mr. Chair. | would agree with Mr.
Martin onthisone. | fear when you start introducing into legislation
termslike“fairly.” There sno such thing asabsolutefairness. What
isfair? What'sfair to you may not beto me. It'stimerelevant as
well. What's fair today may appear to be very unfair tomorrow. If
you enshrine that in legidation, it could create a whole bunch of
problems and awhole bunch of work for lawyersdown theroad. To
be cognizant and apply due process: that’ s something one could live
with because we know exactly what due processis and what should
be applied. But to usethingslike “fair” or “just,” you know, those
are very relative terms and would cause us alot of trouble.

The Chair: Okay.
Would anyone else like to participate?

Mr. Groeneveld: | think | can’t agree with this situation either. |
appreciatewhat Bruceistrying to get to here, but | don’t know if we
should take it any farther than the preamble. It is stated there, and
I think maybe we wouldn'’t be gaining anything by moving it to the
next step.

The Chair: Dr. Morton.

Dr. Morton: Thank you, Chair. Maybe two different examples
might clarify things. Wasthe incident referred to on page 27 of the
Tupper report the Bovar? Was that the name of the company that
was involved?

Unidentified Speaker: Bovar resourcesin Swan Hills.

Dr. Morton: Yeah, the waste management. That's what this is
about, right? So | guess my question isto the Ethics Commissioner.
Which of the two following scenariosis covered by the existing act,
and would the second be covered by the addition? If a member of
the Legidative Assembly received money to vote a certain way on
acertain piece of legidation, that clearly is contrary to the existing
act. That's covered. But what if a member receives a financial
contribution duly registered with the Chief Electoral Officer, a
contribution to the campaign from a corporation or group, and
subsequent to that, the member votes on legislation that comes
before him affecting that contributor’s operations and interests? Is



CR-78

Conflicts of Interest Act Review

October 24, 2005

that protected by representing constituents? Isthat allowed through
therepresentation of constituent interest? That probably happensall
thetime.

9:30

Mr. Hamilton: Yesh, and we have questions about that. We give
the answer, “Yes, you can” or “No, you can’t.” In other cases, not
since |’ ve been there, we' ve just done an investigation. But there's
a process that we go through.

Dr. Morton: Would adding the impartiality to the text of the act
change anything then?

Mr. Hamilton: Yes, | suppose it would if it had teeth with it. |
mean, if it's sort of just warm and fuzzy, we can’t do anything with
that. It hasto be specific, and what is the meaning of those words
that you’ re concerned about?

The Chair: | think that, clearly, if we did go down that route, we' d
make sure that the impartiality was qualified by very strict parame-
ters. As Mr. Lukaszuk pointed out, we don’t want something in
there that’s so general that it could be interpreted in any way that
someone might find inadvisable. We'd end up in protracted
proceedings on all kinds of different things.

If it was directly proscribed, something like Dr. Morton has
mentioned, a specific instance where there was, you know, a clear
case of bias or impartiality, then there may be ways to put a fence
around that and make it narrowly defined so that it would be
enforceable. Y ou couldn’t have just the appearance of an impartial-
ity because then everybody that gave money to a campaign would
necessarily be proscribed from having a contract with government
or whatever. So | think you' d haveto haveit very narrowly defined.
| think that’s what I’ m trying to say.

Dr. Morton: Isthere away to do that?

Mr. Groeneveld: Mr. Chairman, you said, “There may be.” That
suggeststhat we have nothing with teeth here unless Bruce can come
up with something specific.

TheChair: Well, let me ask this question: isthis something that the
committee wishes to explore further, or isit something that we just
want to passover? If it's something that we want to explorefurther,
we could perhaps ask our counsel to assist us in drafting some
specific, narrow parametersfor this, but if it’ snot something that we
wish to proceed with, then | think we should, you know, stop here
and move on to the next question.

Dr. Miller: No. You're going beyond what | was interested in
proposing. You know, | think there's a place for a statement of
purposes and principles. That's the areathat | would like to know
whether we want to come back to. Even if it was at the very
beginning, after the preamble. 1t doesn’'t have to be specific and
enforceable and so on.

In reading your discussion from the last meeting, which | missed
— it took me a few hours to go through while watching a football
game — it seemed like you were having troubl e even defining on the
negativesidewordslike"“improper,” “improper behaviour.” | mean,
there' sacertain vaguenessthere. But in the sensethat the whole act
alows, | think, room for interpretation by the Ethics Commissioner,
I don’t know about being so definitiveinall cases. | wasn't pressing
for apositive statement that would be definitive but morefor abroad
Statement.

The Chair: So you would favour having something like, “In
interpreting theprovisionsof thisact, thefollowing principlesshould
be taken into consideration: A, B, C, D, whatever”?

Dr. B. Miller: That'sright.

The Chair: Well, clearly, the Tupper report, which was produced
before, pointed this out as awesknessin the legislation that is there
right now. So do we want to deal with this perceived weaknessin
the legidation, or do we not?

Mr. Rogers.

Mr. Rogers: Thank you, Mr. Chairman. Again, | don’t want to
repeat everything that's been said before, but if we're trying to
improvethis piece of legidation, the last thing that wewant todois
add in a bunch of language that makes it even harder to enforce, to
interpret. Dr. Miller talks about aplacefor astatement of principles.
I think we' ve got it exactly whereit belongs, in the preamble, where
it gives an expectation asto how oneis going to attempt to interpret
what is laid out in the legislation. Any attempt to use the words
“fairness’ and “impartial” and so on to try to codify that, | believe,
isjust going to create the opposite of what we're trying to do here:
to make this piece of legisation more user friendly, to do what it's
intended to do.

So we could go on and spin our wheels on this point for awhile.
| think there have been some very good points made, all good
intentions, but | don’t know if wewant to spend too much moretime
on this. | certainly wouldn’t think it would be the best use of our
time.

The Chair: Anyone else? What's the wish of the committee, then,
on this point?

Mr. Shariff: Let'sjust have that vote that you suggested, whether
we deal with it or move on.

The Chair: Okay. Can we get some feding, then, from the
committee? Who wishesto pursuethisissue of, asthe Tupper report
refersto it, adeficiency in the present act and deal with the issue of
a positive reflection of impartiality, an obligation of impartiaity?
Let's see who's in favour of pursuing this issue further. All in
favour of that? Opposed to that issue then? Okay. Well, | think
that, clearly, the committee doesn’t want to get into those dangerous
waters.

WEe' Il move on to question 8, the exemptions from the list of
private interests. We do have Information Paper 4 with respect to
that. Thank you, Ms Dafoe, for the great job in summarizing the
state of the law in other jurisdictions and so on there. | think that’s
very useful.

Under the present act aprivateinterest doesnot includeaninterest
in amatter that is of general application, an interest in a matter that
affects a person as one of abroad class of the public — | guess that
would be in the case where Mr. Groeneveld would be dealing with
farm issues or the like — an interest that concerns the remuneration
and benefits of amember, aninterest that istrivial. Again, wedidn't
definewhat theword “trivial” means, but it does have some meaning
that iscapable of interpretation inlaw. And an interest of amember
relating to publicly traded securities in the member’s blind trust.

So we' |l open up thefloor to discussion on that question 8 in the
discussion guide.

9:40
Dr. Morton: What is the relevant section of the current act?
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Ms Dafoe: The definition of privateinterest isin section 1. There
are anumber of definitions. It's 1(g).

Dr. Morton: Section 1(g)?
Ms Dafoe: Yes.
Dr. Morton: Okay. Thank you.

The Chair: Are there any suggestions for changes in the lists of
private interests?

Mr. Shariff: Isthere somebody here, an expert who can give us a
little more insight on this matter?

The Chair: Ms Dafoe, do you want to stimulate the discussion?

Ms Dafoe: I'll do what | can. It's fairly common in Canadian
jurisdictionsfor thiskind of provision, defining what isnot aprivate
interest instead of trying to define what is a private interest. The
only place| found that took astab at defining what a private interest
actualy is is the federa conflict-of-interest code for members.
You'll seein the information paper that on page 2, about two-thirds
of the way down, it excerpts the definition of private interests. It
says. “A Member is considered to further a person’s private
interests, including his or her own private interests, when the
Member’s actions result, directly or indirectly, in...” Then there
isalist of six things, talking about a change in value of aperson’s
assetsor their liahilities; acquisition of financial interest; increasein
income from employment, a contract, or a business or profession;
the gaining of a directorship or office in a corporation, association
or trade union; or becoming a partner.

That was the only provision | found in the Canadian legislation
that took a stab at trying to define what private interest is.

The Chair: For what it'sworth, | think the chair would say that all
of thoseitemsthat are articul ated there would be something that the
general public would expect to be proscribed under the legidation,
and | don't have any particular problem with incorporating the
thoughts or capturing those thoughts or ideas in the legidation that
we have.

Mr. Lukaszuk: It would be interesting to hear from our Ethics
Commissioner. If thissection from the House of Commons, section
3(2) and 3(3), was to be entrenched in our act, how would he deal
withthememberswho arecurrently actively involvedin agriculture?

Mr. Hamilton: Well, it's a double standard. People who have
companies or whatever have to disclose that, and an MLA can still
run his farm, so it's a double standard. | don’'t know how this
committee is going to address that, but it'satough question. Karen
tells me that we're okay with this. There are no changes.

Mr. Shariff: Theway itis. Good.
The Chair: Dr. Miller.

Dr.B. Miller: Yeah. | don't want to flog adead horse here since we
did move on, but | think the House of Commons comes up with this
more positive statement about what is a private interest. In their
principles or their purpose statement at the beginning they made a
clear distinction between the public interest and the private interest.
In our act there’ sno real reference or description of what the public

interest is. | mean, surely, as members of the Legidature we are to
dedicate ourselves to placing the public interest ahead of private
interests. That seemsto me the principle. So then that leads to the
House of Commons coming up with amore positive statement about
private interest because they’ ve already made a distinction between
public interest and private interest.
We just have in our act a negative statement. | mean, it's an

attempt to define what public interest is because

a private interest does not include the following:

1. aninterestin amatter that is of general application . . .
Well, that’s a matter of public interest, right?

... [or] that affects a person as one of abroad class of the public.
So there’ satry to definewhat the public interest isin the process of
defining what the private interest isnot. It’'skind of a strange way
of going about things.

Mr. Shariff: The only regrettable statement is that the feds are
notorious — if they are setting any example, we're not seeing it
correctly.

The Chair: So we're dealing with section 2 of the act, where “a
Member breachesthisAct if the Member takespart in adecision. . .
knowing that the decision might further a private interest of the
Member [or his spouse or] minor child.” So furthering a private
interest: do wewant to look at those other provisions? For example,
the way we have it now, it may not be that making one a partner or
adirector of acompany would necessarily fall within the parameters
of being aprivateinterest. Y ou know, it might beor it might not be,
but it'sjust not defined clearly.

Mr. Shariff: Just so that we have clarity of where the Ethics
Commissioner is coming from to help us make that next decision,
Mr. Hamilton, did | hear you correctly that, according to your
understanding, what currently exists within this act meets the needs
and that thereis no need for further change to this?

Mr. Hamilton: On this?
Mr. Shariff: Yeah, on this particular issue.
Mr. Hamilton: Yes.

Mr. Shariff: Okay. So our Ethics Commissioner feelsthat we have
adequately covered what we need for this province, and he doesn’t
feel that thereisaneed. So takethat into consideration aswe move
along with this discussion.

Mr. Martin: Well, a point that a couple people including the
Auditor General put down: “aninterest that istrivia.” | don’t know
what that is, whether that’s a necessity to be in there or not. Asl
say, the Auditor Genera says:. clarify. Some other people say that
it'stoo vague. I’'mwondering if it even needsto be there, if it has
any basis on what the Ethics Commissioner |ooks at.

Mr. Rogers: Mr. Chairman, if | may. Just from my accounting
background the only thing | could think of on whether we would
want to change thewording isatermin accounting where something
ismaterial, so if potentially — and maybe we' d need some advice on
this — we replaced the word “trivial” with “material.” Y ou know,
certainly in the accounting world the term material means some-
thing, whether you’ re dealing with something that’s got a value of
50 bucksversus $50,000 or $5 million, versustrivial. Really, what's
trivial to me, to you, to the next person is certainly open to alot of
ridicule. That'sjust athought | would add.
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The Chair: Well, you' retalking about the exemptionsto the private
interest now rather than what are private interests.

Mr. Rogers: Yes. Under section 1 isthat (g)?

The Chair: Section 2 isthe one that proscribes furthering your own
privateinterests. | think theissue that we' retrying to deal with here
is whether or not we've adequately iterated what are private
interests. The suggestion was that the federal conflict of interest
code certainly goes into things beyond things that are materialy
valuable. Although it doestalk about increase or preservation of the
value of a person’s assets, clearly that’s not something that’s dealt
with specificaly.

Do you want to leave it general, then, you know, private interest
with the exemptions that are put into the definitions section there?
I mean, clearly, something that is trivial is not included in private
interest right now.

9:50
Mr. Rogers: Open to interpretation.

Dr. Morton: I'm satisfied with the status quo.

The Chair: Does anyone want to take any further initiative on this
particular question? Okay. Then it looks like the committee's
consensus isthat the definition of private interest there is adequate.

So we'll move on. We have an information paper on questions 9
through 11, the first three in that block of questions. That's
Information Paper 5.

Ms Dafoe: Could | just make a point before we get too far through
Information Paper 5 just to forestall any potential confusion?
Information Paper 5 talks about employment and offices for
members. | just want to point out that there are some extrarulesand
some variations when members become ministers, members of
Executive Council. That will be coveredin Information Paper 6. So
right now this information paper is dealing with members only as
members, not including anyone in Executive Council.

The Chair: Okay. Thank you.

This is dealing with disqualifying offices then. The suggestion
that’ sbeen made by counsel isthat to simplify the amending process
in future years, we should get this thing out of the act as a schedule
and get it into regulation. Does everyone agree with that general
proposition? |sthere anyonethat wishesto speak against that idea?

Okay. Isthat correct, Ms Dafoe?

Ms Dafoe: Absolutely. That would make it much essier to update
on aregular basis.

The Chair: | think it makes sense too because the names are
changing, and there are always new bodies being formed and
disbanded and so on.
So anyone wish to speak against that then?
Can | have amotion to that effect, then, that
the list of disqualifying offices be moved into regulation as a
recommendation.
Mr. Rogers.

Mr. Rogers: Yes. So moved.
The Chair: All in favour?

Hon. Members: Agreed.

The Chair: Anyone opposed? Okay. That's carried.

Is there any other discussion regarding what criteria should be
used as the basis for including those things? Now, the Ethics
Commissioner has made some specific recommendations on this
point and suggested that anything with a quasi-judicial function
ought to be classified asdisqualifying offices. Do you want to speak
to that, Mr. Hamilton or Ms South?

Mr. Hamilton: No, | don't think so.

The Chair: Okay. Does everybody understand the proposition
that's being put there then, that if you’re acting as a judge of some
issue, it should be a disgudifying office? Is that the genera
proposition? Mr. Reynolds, do you wish to add something to that?

Mr. Reynolds: Well, just on a very technical level. Thereis no
regulation section in the act right now, so there would have to be a
section added that allows the Lieutenant Governor in Council to
makeregulations. Thisissomething for later on. At the end of your
discussionsif you see aneed for there to be other regul ations made,
you might want to note that in your notes. So if there was a new
section dealing with regulations, it would specify what those could
be on.

You may want to consider, given the nature of the act — and |
can't think of anything that isreally similar to this—that you put in
a requirement or recommend a requirement that when there is a
regulation made under that section, it be circulated or provided to all
Members of the Legislative Assembly in the sense that then
members wouldn't be left looking at the Gazette or something like
that to say: “Oh, was there aregulation? | didn’t know about it.” It
would beexceptional, | realize, tohavethat inlegislation, but | don’t
know how else to ensure that it gets observed, the point being that
you, Members of the Legidative Assembly, would know if there
were any changes to that and with respect to disqualifying offices.

So you would be kept up to date at al times because in a sense
you've just delegated the responsibility to make that rule to the
Lieutenant Governor in Council for expediency reasonsin the sense
that, obviously, you can change the disqualifying offices a lot
quicker by regulation than by legidation.

Thank you.

Dr. B. Miller: | understand what we just did about, you know, the
disqualifying offices on thelist, but wherein the act itsdlf isthere a
statement of specific criteria, asthe Auditor General has mentioned
or asked for? | mean, is there a clear policy basis and specific
criteriafor deciding what offices should be disqualified?

Ms Dafoe: Mr. Chair, if | may. Thereis no referencein the act to
how you get on thislist. | think one of the questions that’ s going to
be before the committee today is: what sort of agencies, boards,
commissions, tribunals should be on this list? How do you deter-
mine who'sin and who's out?

The Chair: One thing that occurred to me as | was going through
this particular section was that | wondered whether it would be
profitable to put some general — 1 mean, | can see the difficulty with
iterating all these offices which were prohibited, or disqualifying
offices, but would there be any worth in putting some genera
propositions in there with respect to the types of offices and then
saying “as set out in the regulation”; in other words, where there's
aquasi-judicia function or where there could be an alegation of
impropriety or patronage with respect to the work of that particular
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body? | think that’s the mischief that the particular legidation is
trying to get at here. You don’t want to put the MLA in aposition
that could giveriseto thosedifficulties. Soisit something that we'd
want to put in as a genera proposition, you know, not so that it
would be an enforceable thing but to give an idea as to what things
under the regulations ought to be there, what types of offices? Any
comments?

Mr. Hamilton: Well, are you prepared to accept our suggestion?

TheChair: Yes, | think so. That wasthe quasi-judicial suggestion,
Mr. Hamilton, right?

Mr. Hamilton: Yeah.

The Chair: Anything beyond that in terms of things that may be
dispensing of privileges, rights? I’'m thinking of perhaps offices or
tribunals that grant licences or rights or something of that nature or
have afunction which could provide, you know, aprivateinterest to
citizens.

10:00

Mr. Hamilton: Well, the agencies that exercise quasi-judicia —
doesn’t that cover that?

The Chair: Well, I'm not sure. 1I’'m not sure if it would. | guess
what I’'m suggesting is that it might go beyond something where
there was a quasi-judicial function to something that would be
dispensing rights or privileges and not being an arbiter between
competing interests.

Ms Dafoe: Another option that you may want to consider isif the
government is regularly a party to a proceeding that is appearing
before one of these agencies, boards, or commissions, there may be
an opportunity for there to be an appearance of bias. If the govern-
ment isregularly there, that may be abody that should be adisquali-
fying office.

The Chair: Anyone else?

Dr.B. Miller: I'mnot surewhat we' redoing. | mean, it'sonething
that the Ethics Commissioner has some criteria to determine what
offices should be disqualified apart from the act. Should there be
something more in the act like under 6(1)(b)(ii), that “A Member
breaches this Act if the Member . . . becomes at any time while a
Member . . . the holder of any of the offices set out in the Schedul €’ ?
Or should it be the holder of any of the offices where there is a
quasi-judicial function, et cetera, et cetera, et cetera? | guessthat's
theissue.

TheChair: If | cantry and encapsul ate theissue, we' ve got alist of
proscribed offices right now that are black-and-white letter. We're
suggesting that those be moved into regulation. | think theissueis
whether or not we want to describe what types of offices we as a
committee think ought to be covered by the act and therefore bein
the regulation.

| see some merit in doing that because, as Mr. Hamilton points
out, | mean, clearly ones where there's a quasi-judicia function
would be included in that category. If you look down that long list
of, you know, tribunal sand commissionsand so on, what I'm saying
isthat there may be other types of things that are not quasi-judicial
in function but which dispense rights or are not necessarily arbiters
between conflicting interests. That's what I’m suggesting, and it

might be something that we would want, you know, to encapsulate
in the body of theact. Soit'sjust a suggestion.
Mr. Hamilton, do you want to weigh in on this?

Mr. Hamilton: Well, | guess, where does it stop? Y ou know, you
put everybody in, the phone book. On the other hand, the securities
in Calgary: we don’t have jurisdiction over that even though it's a
quasi.

The Chair: Well, we could look at some of these things like the
Alberta Cancer Board, the Building Standards Council. Y ou know,
they may not exercise quasi-judicial function, but obviously it was
an intention previously of the legidators that those are the types of
things that ought to be covered as disqualifying offices. So do we
want to try and articulate why those things are in there?

If we're going to move it to regulation, don't forget that we as
legidlators don’t have any immediate power over that. That power
is delegated to the executive to make those regul ations from time to
time, which | don’t have any problem with except that we haven't
given any guidelines as to what should beincluded in that list.

Mr. Hamilton: Our officeis three people, and we do only perma-
nent members of boards. If you widen it more, that’sgoingto . . .

The Chair: I'm not suggesting that we widen it. What I’ m suggest-
ing is that we give some guidance in terms of what should be
captured within the regulation. 1f you look down thislist right now,
boards of governors of postsecondary institutions, these are not
quasi-judicia functions, and the suggestion of the Ethics Commis-
sioner that those bodies automatically be a disqualifying office |
agree with, but | don’t think it captureswhat’sin thelist asit exists
now.

Mr. Lukaszuk: Mr. Chairman, the Ethics Commissioner mentioned
that very often if we do any significant adjustments, his office
simply doesn’t have the capacity to handle the work that may be
stemming from them. |sthat something that we should be looking
at as acommittee?

| would like to hear from the Ethics Commissioner. |’m not sure
whether the capacity of the Ethics Commissioner’s office to handle
casel oads should be the guiding light for what we should or should
not be doing in the amendmentsto the act. | would beinterested to
hear what the current capacity of the Ethics Commissioner’s office
is and whether there is a need for expansion to turn it into full-time
or more staffing or whatever it may be.

Mr. Hamilton: Well, in the act on page 40 the list is al there.
Pages 38 and 39. If you want to broaden that . . .

The Chair: Well, | see that that might be relevant to some other
things, but really what we're talking about here has no bearing
whatsoever on the workload of the commissioner because the
commissioner isgoing to enforcethefact that therearedisqualifying
offices here.

We're suggesting that this be moved to regulation. The question
that the chair posed was: should we have something in there that
adds to the commissioner’ s suggestion that quasi-judicial functions
ought to be included under the regulation as disqualifying offices?
Clearly, when you look down that list, Hospital Privileges Appesl
Board is a quasi-judicial one, but other ones like postsecondary
institutions and whatnot are not quasi-judicial. So do wewant to try
and capture the types of things that should be proscribed there
without making it an enforceable provision but giving some
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guidance to cabinet as to when a new tribunal or when a new
commission is set up whether or not it should be under that list, if
you follow my line of thinking?

Mr. Elsalhy.

Mr. Elsalhy: Thank you, Mr. Chair. | actualy agree with what
you' resaying becauseif we' regoing to moveit into regul ation —and
regulation is only done in cabinet or Executive Council — what we
haveto do isavoid the appearance of ad hoc or random. Especialy
when names change or, you know, agencies merge or take over one
another and so on, we want to be offering a definition of what falls
into the exclusion list, what fallsinto that disqualifying officeslist,
if we're talking about postsecondary ingtitutions, if we're talking
about things that have to do with the Police Commission or things
that have to do with hospital boards or psychiatry or whatever it is.

So going through the list and, okay, thinking backwards, when
they first initiated this legislation and had that schedule, why did
they add that agricultural board? Why did they add this? Not
expanding or growing it to an unworkablelist, asbasically the threat
that the Ethics Commissioner sees, but what we're trying to do is
actually limitit, not expand it. We'reactually limiting thedefinition
and then maybe dispensing with the names. We don’t haveto worry
about the names. If they fit the criteria, they're included; if they
don’t, then they're not.

10:10

Mr.Martin: It seemslike thishas sort of hit us, and now we' ve got
to go through al these boards and that. | would suggest that a
smaller group, and | don’t know who it is, come back with some
recommendations, rather than the whole committee sort of sitting
here and going over them — | think that’s what you're driving at —
and maybe come up with some definitions, too, when they’ vehad a
timeto look at it. So | would suggest —and as | say, | don’t know
who the group is — that the bigger group can then take a look t it
after they’ ve done some work onit.

The Chair: Okay. We'll come back to that in a second then.

Dr. Morton: Is the common denominator of everything in the
schedule that al of those are appointments made by the executive
branch, either by a cabinet minister or by the Lieutenant Governor
in Council ?

TheChair: Mr. Reynolds, do you know the answer to that question?

Mr. Reynolds: No. | don’'t know every single one, but | mean,
generally speaking, I’ d say that they’re from the Lieutenant Gover-
nor in Council or the minister.

Dr. Morton: Inthediscussion guide on page 8 at the bottom it says
that
the original idea was to avoid having MLAs in positions that could
potentially give rise to allegations of undue patronage, and to avoid
anincompatibility between membership in the Legislative Assembly
and the holding of another office.
So it looks like it's to protect the perception that the executive can
hold out carrots to members of the Legidature. If what underlies
that longlist of disqualifying officesisappointment by the executive
branch, then that would be either the or one of the criteria that we
could identify as restricting what can be added to the list.

The Chair: Anyone else?
We're going to come back to Mr. Martin’s suggestion, then, that

we try to maybe capture some of the flavour of what we’re doing
here, rather than discussing this at length, that we go on with . . .

Mr. Rogers: On this point, Mr. Chairman, the suggestion that we
need a smaller group, | think what I’ve heard from a lot of the
discussion so far isthat we' relooking for somekind of languagethat
would accompany this move to regulation, that would lay out what
criteria would move a particular agency or body in or out. | think
that’ s something that we could lean on our legal staff to provide. |
can’'t imagine that we need another group of us to sit around and
thrash that out. All we're looking for is a short paragraph, a
sentence that outlines the intent of what we've talked about here
today.

TheChair: Mr. Hamilton, isthat something that perhapsyour office
could try and tell us, just in ageneral sense: why particular types of
agencies are located in the schedule? Is that something that we
could ask you to come back with?

Mr. Hamilton: Sure.

The Chair: Is everyone agreeable with that then? Because Mr.
Hamilton’s office obviously is the one that’ s administering the act,
has a clear idea of, you know, what is producing the conflict of
interest, | think that would be an appropriate way to proceed. Is
everyone agreeable to that?

Dr. B. Miller: Well, I’'m not clear about whether Mr. Hamilton is
going to bring back suggestions for putting something in the act at
that point whereit refersto the holder of any of the officesset out in
the schedule or whether we want thisto refer to the holder of any of
the offices set out in the regulations or something, and then the
regulations would have clear criteriaand so on.

The Chair: | don’t know. | think the suggestion was that we put
into the act in a general sense what types of agencies would be
included in the regulation without making it, you know, a binding
thing that hewould haveto interpret, that the commissioner’ s office
would be free to ook at the regulation to say, “Well, it’s there” or
“It's not there” but have some guidance for Executive Council in
there in terms of what types of things dispense patronage or
whatever, as Dr. Morton was saying.

Mr. Rogers. Mr. Chairman, again my suggestion was that, you
know, if we're looking for language, | mean, we' ve got Ms Dafoe
and Mr. Reynolds and so on. I'm thinking that they have the
expertise to write that kind of language. Again, | don’t know if
that's something that we should be — I'm sure Mr. Hamilton in his
officewould be quite capabl e of working with that once we come up
with it, but I'm not sure if that's where the language should be
coming from. It would be out of his shop.

The Chair: Well, if Mr. Reynolds or Ms Dafoe want to have input
into what Mr. Hamilton comes up with, they're certainly free to do
so, but | think they’ ve got lots of other things to occupy their time.

Is the committee, then, agreed that we'll refer that to Mr. Hamil-
ton’ s office to come back with some general propositions asto what
types of agencies are in the prohibited list? All agreed?

Hon. Members: Agreed.
The Chair: That's carried.

Can we take a five-minute break, then, so everybody can get
coffee, et cetera.



October 24, 2005

Conflicts of Interest Act Review

CR-83

[The committee adjourned from 10:16 am. to 10:29 am.]

The Chair: We'll call the meeting back to order. We're dealing
with question 10 in the discussion guide, and that refers, in turn, to
section 8 of the act asit now exists. The act sets out a number of
different classes of contractsto which amember or aperson directly
associated with the member shall not be a party. The issue is
whether or not this section is broad enough to cover al of the kinds
of contracts that have to be avoided.

Presently there’'s a prohibition on borrowing money from the
Treasury Branch; selling land to the Crown; a contract to which the
Crown is aso a party for construction, demolition, alteration, or
repair of a public work; a contract where Agriculture Financial
Services Corporation . . . does that particular body, Agriculture
Financia Services Corporation, still exist, George? Do you know?

Mr. Groeneveld: Oh, yeah.

The Chair: ... lends money or guarantees a debt; a contract with
Alberta Opportunity Company, whereit lends money to, and finally
a contract to which the Crown is also a party, other than a contract
referred to in clauses (a) to (e), if the Member or the person directly
associated with the Member receives a preference from the Crown
on entering into the contract or receives a benefit . . . not available

to other members of the public.
So it’skind of a broad provision there.

In the discussion guide there is a summary of thelists, and in the
schedule of your submissions you'll see that there have been some
suggestions on that. One of the suggestions was that “neither the
Member nor those associ ated with the Member should enter into any
contract with the government” during the time of service. Another
suggestion was to “disallow any contract where there is a direct
financial gain by the Member,” and then, finaly, to “adopt a
principle-based approach by generaly describing the type of
contracts that should be avoided.”

The Ethics Commissioner has given us some suggestions on this
item, one of them being that the Alberta Opportunity Company isno
longer in existence, that we should consider exempting trivial or
insignificant contracts, and perhaps the use of some plain language
in that section aswell.

Mr. Hamilton, do you want to comment on your suggestions in
that regard?

Mr. Hamilton: What isit you want me to respond to?

TheChair: Well, for question 10 in the guide you’ ve given us some
suggestionsin that regard, and | wondered if you could just explain
for the committee.

Mr.Hamilton: Well, the Treasury Branchisthere, and it’ saCrown
company, so we' re saying that staysthe same. “ Approve arenegoti-
ation or renewal of a mortgage, if there is a very short term left.”
We have had members who had to have some time leeway to take
care of their business. “Compensate Member for having to move
mortgage” from the Treasury Branch. That's obviously the same
thing. “Notincludesmall overdraftson chequing accounts/increased
line of credit.” We're saying that it's there, but we have some
leeway.

The Chair: Members, any comments, suggestions on question 10?
Isit reasonable to alow the commissioner some discretion on those
itemssuch asrenegotiation of amortgage and compensating to move
amortgage from ATB?

Mr. Groeneveld: I'm surewe should do that. I'm surehehasto do
it now. It'snot there, and he's aready doing it, probably, iswhat |
suspect, so we should certainly bring that up to date.

Dr.Morton: Youjust said that the Ethics Commissioner was acting
unethically.

Isthe current state of the law to prohibit a member from having
anything to do with the Treasury Branch or just from borrowing
money?

Mr. Hamilton: If you have a mortgage or a loan, you can keep it,
but you can’'t increase it, and we advise them to move to another
bank.

10:35

Mr. Morton: But for other, norma things involving a chequing
account or a savings account, there’ s not a problem?

Mr. Shariff: Just asaclarification —I’mjust curious—why iSATB
treated thisway? It's at arm’s length. We as a government don’'t
really deal with it in terms of influencing its decisions.

Mr. Hamilton: You own it.
Mr. Shariff: Okay.

M s South: Just ahistorical note, that it wasin the mid-50swhen two
MLAs were alleged to have gotten some loans from ATB for some
buildings that they owned. It resulted in some inquiries and an
election when the Socia Credit government suffered as a result of
the alegations. After that election, they changed the law so that
MLAs could not borrow from them.

The Chair: Are we agreed then?
Dr.B. Miller: Mr. Chairman . . .

The Chair: Just before we go on, Dr. Miller, on that point? The
commissioner’ s recommendations?

Dr. B. Miller: Not on that point.

The Chair: Are we agreed, then, that the commissioner’s recom-
mendations should be incorporated into our recommendations?

Hon. Members: Agreed.

Dr. B. Miller: | wondered about the Auditor General’s comment.
Because all the references are so specific in terms of what contracts
are not allowed, it doesn’t leave open the leeway to be able to deal
with other kinds of contracts. | can't think of any other types of
contracts that might be prohibited. | mean, if there was a more
principle-based approach, as he suggests, then of course that |eaves
it open that other kinds of contracts might be prohibited on the basis
of the principlesthat are laid out. | can’'t think of any other exam-
ples.

It's very specific. It's driven by specific incidents in the past, |
guess, so that's why they're here. There may be incidents in the
future where we might think that a contract was not acceptable.
Does this act give you the leeway to deal with that? | wish | could
be more concrete, but | can’t think of any other examples though.

The Chair: Ms Dafoe, you had a comment about that?
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MsDafoe: Yeah. I’'msorry. It wason theissue prior to the onethat
Dr. Miller hasraised now. The committee accepted the recommen-
dations made by the Ethics Commissioner. Was that just for the
recommendations regarding Treasury Branches, or was that
regarding all of the recommendations?

The Chair: | think there are three of them there.

Mr. Shariff: All of them.

The Chair: All of them.

M s Dafoe: So exempt trivia or insignificant contracts?
Mr. Shariff: Yes.

Ms Dafoe: Use plain language. WEe'll take it as removing the
Opportunity Company.

The Chair: I’'m not sure how much plainer we could get on that
issue of what the contracts are.

Ms Dafoe: So al the other ones? The recommendations regarding
Treasury Branches, deleting the Opportunity Company, and
exempting trivial or insignificant contracts have been approved?

The Chair: Yes.
M s Dafoe: Thank you.

TheChair: | think they’ re small issuesthat can be dealt with by the
commissioner.

Ms Dafoe, did you have anything else you wanted to add to the
issue about, perhaps, some of the specific provisions relating to
contracts?

Ms Dafoe: These two provisions, sections 8 and 9, are fairly
lengthy. In doing my preparation for the meetings, | was comparing
Alberta's provisions to Ontario’s provisions specificaly. The
difference that | noted between them was that Alberta’s legislation
tries to set out specific rules, specific situations where a member
cannot contract with the Crown, whereas Ontario has a general rule
that no member can knowingly be a party to a contract with the
government of Ontario under which the member receives a benefit.
So they go very general, and then they alow the commission to
exempt fromthat general rule, whereasin Albertawe set out specific
situations.

It just depends on the approach that you want. | think that, you
know, setting out specific situationshasalot to commend it because
it makesit very clear what isn’'t allowed and triesto also at the same
time give members flexibility in what they can and cannot do.

TheChair: | do seesomemerit in having abroad provisionin there
with respect to receiving a benefit, you know, as a general proposi-
tion.

Anyone else like to contribute on that one?

Dr. B. Miller: Well, that was the point | was trying to make,
athough it seemed abstract. By just listing specific examples, then
it doesn't give the Ethics Commissioner the leeway to interpret
future contracts that might be questionable as something that’s
prohibited unless there's a genera principlethat’s laid down.

TheChair: Wouldyou liketo add in addition to 8(f), then, ageneral
sort of basket provision that would catch other things. Except with
the consent of the commissioner: something along those lines.

Dr. B. Miller: | don't know. Or just at the beginning, 8(1): “the
Member becomes a party to a contract,” if there’s an extra clause
there that would just say something to the effect that the person
would be in a conflict of interest if they received the benefit.
Something like that, along the lines that M s Dafoe was mentioning.

Mr. Hamilton: We're talking about MLAs. The rest of the
government hasall kindsof contracts. Wedon't have anythingto do
with that. | don't know what more we could do in terms of the
banking. | suppose if you had a provision that if an MLA has a
contract for doing something, do you want that to be under our
purview?

Dr. B. Miller: | mean, there are two different ways of approaching
it. | liketheway that Ontario approachesit. Y ou know, rather than
be so specific and try to cover everything possible, have a general
criterion up front which you could apply to future examples, future
situations. | don’'t know what they would be.

Mr. Hamilton: When you find out, will you let us know?
Dr. B. Miller: I'll let you know. Okay. Fair enough.

Dr. Morton: Thefact that it'sthe Ontario approach in itself may be
reason enough to oppose it, but there are additional reasons. Yes,
the approach of listing aspecific list of prohibited contractsrestricts
the discretion of the Ethics Commissioner, but it also protects
members from being found guilty of something that wasn’t specifi-
caly listed ahead of time. If something new comes up and the
Ethics Commissioner thinks it should be added to the list, he can
communicate that to the Legisative Assembly, and that can be
added when the statuteisupdated the next timearound. But it seems
to methat our current approach protects members from being found
guilty of doing something that you didn’t know was prohibited.

Mr. Shariff: | was just going to make that comment, and | think
you've hit it right head on. In thelast 10 years, you know, having
thisclarity laid out so clearly for us hasredly helped measan MLA
know what | can or cannot do, and I’'m not so sureif | want to turn
to Ottawa or Ontario’s model for Alberta. | think we have it good
here, so we should improvise on what we have and make it better.

10:45

Mr. Martin: Well, | guess the reason we did it here is because
Alberta is much more sociaist. They own banks whereas other
provinces do not own banks. As a result, that created a special
circumstance. | think that that's why they had to lay it on very
specificaly here. | think that’s probably the reason. | think you'd
need those specific reasons. For that | think you' d need specifics.
I have no objection to adding something else, but | think that’s the
reason.

The Chair: Anyone else? Am | hearing, then, that it’s the wish of
the committee that the classes of contracts that we have there are
adequate as presently framed? Isthat the consensus?

Dr. B. Miller: Except for (€). Get rid of (e).

The Chair: Right. Yeah. That's redundant.
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Mr. Shariff: That's what the Ethics Commissioner has recom-
mended, right?

The Chair: Yeah.
Mr. Shariff: Mr. Chairman, did you have anything particular?
The Chair: No. No, I'mfine.

Mr. Shariff: Oh, okay. | just wanted to make sure that your views
are a'so incorporated.

The Chair: We' Il move onto question 11. Thiswasjust seen asan
exception to the general rule that a member had to declare their
interest and absent themselves from the proceedings. The question
was a simple one as to whether or not, if you were going to take a
position against your own interest, you should be alowed to
participatein the discussion. | didn’t see any positive comments on
that in terms of the submissions that we received, but does anyone
else want to comment on that? | think it just creates a bit of a
narrow exception that | don’t think is necessary.

Hearing nothing, then, | think that the answer that we have
received in terms of the submissions and the will of the committee
isthat you should not be ableto participatein discussionsregardless
of whether it’sin your favour or not. Correct? Agreed?

Mr. Groeneveld: | think the Ethics Commissioner on his last
statement just should have put there: keep your mouth shut.

TheChair: Question 12. That iscontained in Information Paper 6.
The suggestion of the Ethics Commissioner wasthat the act “ already
alows some discretion in thisarea” and that we ought to leaveit as
it is. “There are many variations in professiona requirements,
including an ability to be listed as an ‘inactive member’.” For
example, in the Law Society you can become inactive. Thetimeor
education needed to requalify or resume one's profession upon
leaving public officeisvaried. That' sthe suggestion of the commis-
sioner.

We haven't received any negativeinput on that. | think there are
four other submissionsthat were on point fromtheparties, including
the Auditor Genera’ soffice, and | don’t see anything negative there
with respect to that issue. | think the general consensus of the
submissions, at least, isthat, yes, there’ sno difficulty in maintaining
one' s professional qualifications. |s everyone agreed on that point
then?

Hon. Members: Agreed.

The Chair: We'll move on. Okay. That moves us on to question
13, the rules on blind trusts. Thisis a bit of a difficult topic area
because of the definition of what is a blind trust and so on. Now,
Mr. Hamilton, can you just sort of tell usin practical terms how the
present provisionswork vis-avisyour officeintermsof ablind trust
and what hasto be donewith sharesin public corporationsand so on
both for members and cabinet?

Mr. Hamilton: I’ve only been here two years, and | haven't had to
deal with blind trusts very much. It sounds good, but how do you
regulate it? That's the problem. The blind maybe have good
glasses.

The Chair: The issue is who's administering the trust, | guess.
They'd better not have any relationship to the parties.

Ms Delong: Would you meet with whoever is holding the blind
trust so that they tell you what's in there? If you've met with the
minister, then the minister wouldn’t know what’s in there anyway.
Yeah, | seeit asaproblem. How do you deal with it?

Mr. Hamilton: Well, we do our best. If somebody wantsto have a
blind trust and doesn’t go by the rules, it's very difficult for us to
find out.

The Chair: The issue with respect to the shares in corporations |
think is reasonably clear. It's when you get into private corpora-
tions, | guess, that it becomes problematic because by the nature of
a private corporation you would know what type of business that
private corporation was in regardless of who wasrunning it. | think
that’ sreally athorny type of issue.

Mr. Hamilton: Hisbrother isdoing it, or hisson isdoingit. They
don’t talk. Well, how do you know? | mean, it's difficult.

Mr. Shariff: There must be some industry standards about a blind
trust, and aslong as we're following them . . .

Mr. Hamilton: If you are.
The Chair: Anyone else?

Mr. Martin: I'm just wondering. This became federally a major
issue with Paul Martin. | wonder if we' ve got some information,
because they probably had to go through this federally, on how
they' ve dealt with this. | expect there’s no perfect way to deal with
it because of the nature of it being blind, but surely we should be
able to learn something from what happened to them because they
had to deal with it over and over again. | don’t know if we know
that or should check that out or what.

The Chair: Ms Dafoe, do you want to comment on that?

M sDafoe: Theprovisionsin Alberta slegislation dealingwith blind
trusts are aimed at managing a minister’s investments in publicly
traded securities. Ther€'s nothing in the legislation that currently
alows aminister to put private interestsinto any sort of trust.

10:55

If you want to go down that road, that would be something new
for Alberta. 1t's not unheard of. There are other jurisdictions that
have that. Unfortunately, | don’'t have alot of information on the
federa rulesright now. | know that they’ ve been in devel opment for
the last few years. But there are what are called management trust
provisions for private interests in a number of jurisdictions —
Ontario, New Brunswick, P.E.I., Nunavut, B.C., Saskatchewan, and
the Northwest Territories—that to some degreeor other would allow
a minister to move his interests in a private corporation or a
partnership or a sole proprietorship into some sort of management
trust. Therearerules set out in those other jurisdictions’ legislation
governing how those management trusts are to be handled.

Mr. Martin: It seemsto me, | mean, that it'ssimple. 1’m not sure
if you've got alot of securitiesin the public realm, that that’ s going
to bethe thing that causes much difficulty, even though we have the
blind trusts, because they’re so huge. Wherewe' regoingto runinto
problemsisprecisely intheprivatearea. | would suggest that maybe
we don’t even make a decision here, that we get some of that
information and take alook at that.
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TheChair: Would you be suggesting that we go beyond the general
provision that’s in section 21 of the act right now, which says that
you can't carry on a business “that creates or appears to create a
conflict between aprivateinterest of the Minister and the Minister's
public duty”? Are you suggesting that we need something beyond
that general provision?

Mr. Martin: I’'mnot sure. That'swhy I'd liketo takealook at how
other people are dealing with it.

Mr. Shariff: Soaminister who' safarmer continuing being afarmer
and getting subsidies for whatever the issue of the day isis kosher?

Mr. Martin: Now he's picking on farmers.

Mr. Shariff: No, no. I'm just asking for clarification. I'm just
seeking clarification. Are we then saying that it's okay in that
situation, but it's not okay for Mr. Mo Elsahy to continue in his
pharmacy profession for whatever reason that we could find to
prohibit him if he becomes a minister, which we now have?

The Chair: These provisions only apply presently to ministers,
correct?

Mr. Hamilton: Yes.

The Chair: Are you suggesting that they should apply to private
members?

Mr. Shariff: Well, no. Since we're talking about increasing the
scope, I'm just curious. I'm seeking clarification. s this where
we're heading?

The Chair: No.

Mr. Shariff: Oh, good.

The Chair: | don’'t think anybody has suggested that yet.

Mr. Lukaszuk: Can we obtain a better description of the criteria
that Ottawa uses right now for cabinet ministers, what they can and
cannot do as cabinet ministers? Do we have that information
avallable? | haven't seenit.

Ms Dafoe: | don’t have that information, but | could get it.

The Chair: Do you want, then, to defer further discussion on this
question 13?

Mr. Lukaszuk: It's an important one.

The Chair: Okay. Are we agreed, then, that we will defer the
discussion of question 13 until we get further information on what
other jurisdictions are doing?

Hon. Members: Agreed.

The Chair: Okay. We'll move on, then, to question 14. That'sthe
one that specifically deals with the management of private corpora-
tions. Anyone wish to lead off on thisitem?

Mr. Shariff: | think it would really help usif somebody who has a
better understanding of the subject matter |eads the di scussion so we
have clarity.

The Chair: Wdll, I'll try and kick that off then. When one has a
private corporation right now, you have no opportunity to keep on
running that business. If there’s apossibility or an appearance of a
conflict, as a minister you would have to divest yourself of that
private holding. Am | getting that right, Ms Dafoe?

The Ethics Commissioner has given us some comments regarding
that submission, saying that members have asked about placing a
private corporation in the hands of atrustee. We presently do not
alow that possibility. Ontario has evidently developed a manage-
ment trust that attempts to deal with that type of arrangement.
We've sort of got asplitin opinion, | guess; three of them said that
it wasnegative. We got negative responses from oneindividual and
two of the countiesregarding that. So theissueiswhether or not we
want to ook at having something along thelinesof what Ontario has
provided, to have a management trust.

Again, this is problematic because by nature, when a private
company isin the process of making widgets or of providing certain
types of services, we inherently know what is going to be good or
bad for that company. Therefore, even though somebody el se—your
brother, asMr. Hamilton mentioned —isrunning the company, there
may be a tendency there to have some sort of conflict even with it
being in amanagement trust. Personaly, | think it'saroad that I’d
be reluctant to go down in terms of running a business when you're
amember of cabinet.

I’ll open up thefloor at that point and see who el se has comments.

MsDel ong: | don’t see any difference between amanagement trust
and ablind trust. Is there supposed to be a difference? Does this
imply that there is a difference?

The Chair: | think | can answer that question if you'll allow me.
They’'re both in a sense blind trusts, but the management trust is a
subset of the blind trust which actually allows someone to manage
the company as opposed to determining when you should buy or sell
shares or whatever. In other words, somebody would step in asthe
management.

If | had a company, atrucking company for example, a manage-
ment trust would be something where | would divest myself of all
the management decisions to do with the company as to who they
contracted with or what they did with the company, but still,
inherently, | would be the beneficial owner of the shares. Asl said,
by the nature of the business | would know what was going to bein
the best interests of that company regardless of who is managing it.
So a management trust is basically setting aside all the decision-
making within the company to somebody €l se.

Mr. Rogers: No input? Would you have input? Like, if you were
managing my company in that scenario, would | have any input in
what you did?

The Chair: Well, that's one of the issues: would you alow that or
not? Should we do an amagamation with another trucking com-
pany? | mean, is that something that you would want to let the
person, the cabinet minister, be involved in?

Mr. Shariff: You know, | just want to raise this, and | don’t know
if thisadds any valueto the discussion. Weareaprovinceinwhich
businessisokay. | don't think that an MLA working in this job, if
he gets appointed to the Executive Council,, is expected to forfeit all
the benefits of the business that they’ ve built over the years.

So | think theissueismorein terms of taking advantage of inside
information. We should not be building an act that completely
penalizes a business that has grown and flourished but, | think,
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setting up rules that will prevent conflict, that will prevent them
from taking advantage of inside information. Y ou know, if | had a
multimillion dollar company, to just give it up completely and have
somebody else make every decision and let that business go down
the tube — I don’t know if it'sright for usto set it up that way.

11:05

The Chair: Well, | don’t think there was any legal requirement, but
| think that under pressure Mr. Martin ended up divesting himself of
his interest in the Canada Steamship Lines.

Mr. Hamilton: To his sons.
The Chair: Yes. That'sright.

Dr. B. Miller: Well, | mean, the language used in the discussion
paper is about alowing management trusts, that a person may do
that. A person could do that now, right? | wouldn’t like to see any
kind of stipulation that a person must put his company into a
management trust. | think that’s going too far.

I would worry about the point that you just raised, Mr. Chairman.
Would aminister of the government be able to use the fact that his
company is in a management trust as an excuse to participate in a
debate in which he may appear to be in conflict of interest? That
would be a big mistake then. Y ou see the point?

The Chair: | do, but | think you still would be covered by the
provisions of section 21 right there, which says that you breach the
act if you carry on a business “that creates or appears to create a
conflict” between your own interest and the public duty.

Mr. Hamilton: What if you had a chain of drugstores and you
became the minister of health? That’s the kind of problem.

TheChair: Where do wewant to go with this? Isthereaconsensus
that we should be looking at thisissue, or not?

Mr. Martin: What isthe status quo right now? What happensinthe
circumstances that we' re talking about?

Mr. Hamilton: If you're aminister, you divest or get a blind trust
or sell your company.

TheChair: If you haveaprivate business as a cabinet minister right
now, then you’ ve got a problem, right?

Mr. Hamilton: Yeah.

The Chair: That problem only kicks in when section 21 applies,
when you’ ve got a conflict or an appearance of conflict.

Mr. Shariff: I'd like to suggest that maybe we should consider this.
I would like to suggest somewhere in this act giving the Ethics
Commissioner the authority to deal with matters that are otherwise
not covered in the act. Then at the next review we will have some
examples of how the Ethics Commissioner has dealt with those
situations, and if we need to include it in the act, we should do so.
There might be provisions that are just not included in the act, and
if you give the Ethics Commissioner that authority, then maybe he
or she can come up with that mechanism over time.

The Chair: Well, presently there’ snothing, Mr. Shariff, that would
say that you couldn’'t have a business or a company as a cabinet

minister. Correct? The only time when section 21 would kick inis
if there would be a conflict or an appearance of a conflict with your
public duties. Inthe examplethat Mr. Hamilton pointed out, where
you were health minister and you had a chain of drugstores,
obviously you'd have difficulty, but if you were the minister of
health and you owned a farming operation or afeedlot . . .

Mr. Hamilton: Hopefully, farms are okay.

The Chair: Let's say a feedlot operation or a slaughterhouse or
something unrelated. Inthoseinstancesyou could certainly carry on
your duties asacabinet minister and still keep thecompany. There's
no requirement that you divest yourself of al your businessinterests.
I really think that section 21 captures the difficulties that are there.
| mean, it anticipates eliminating those conflicts. So, redlly, | don’t
see any need to go beyond what we have there.
Would anyone else like to contribute?

Dr.B.Miller: Soamanagement trust wouldn’t make any difference
then. That'swhat you' re saying, that in terms of the appearance of
conflict of interest it wouldn’t make any difference whether that
minister of health hasdrugstores under amanagement trust situation
or not.

The Chair: | think you're exactly right. | think that section 21
would capture that anyway.

Mr. Hamilton: Perception: that’s the problem.
Dr. B. Miller: Right. Yeah.

The Chair: It's pretty broad the way it is.
Would anyone else like to contribute then?

MsDelL ong: If aminister hasachain of drugstores, then right now
he doesn’t have to give up those drugstoresif he's, say, minister of
sustainable devel opment.

Mr. Hamilton: Say that again?

Ms DelLong: If someone is appointed minister of sustainable
development and he owns a chain of drugstores, then it's not a
problem unlessin the cabinet meeting they’ re discussing drug plans,
in which case he would absent himself.

Mr. Hamilton: My view isthat if you're a cabinet minister, it'sa
full-time job anyway. It should be.

MsDel ong: It's about three full-time jobs.

Mr. Hamilton: | don’t know of anybody that’s been burned since
I’ve been in there. We had one issue, but it wasn't abig deal.

M sDafoe: Toclarify onyour question, if thisminister of sustainable
development had a bunch of drugstores, as you were using in your
example, and something came up where there’ s suddenly a conflict
between hisinterest as an owner of these drugstores and his duty as
aminister, he can't just absent himself from discussions. He'sright
then in breach of the act. So it's not just as simple as he can
withdraw from certain discussions and partake in other discussions.
He's in breach of the act if he's carrying on a business and the
private interests of that business are in conflict with the public
interest as aminister.
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The Chair: Well, getting back to the specific issue of question 14,
then, the issue is whether or not we want to establish atrust for the
management of private corporations. | guess it relates to the
previous questions on blind trusts.

Mr. Martin: | guess I'm trying to figure out what would be the
advantage of it. | don’t see that that solves anything. | may be
missing something. What does it solve if we have a management
trust? Can anybody tell me?

The Chair: In other words, you're agreeing with what | said, that
the appearance of a conflict is going to be there anyway.

Mr. Martin: Yeah. It'sstill going to be the perception.

MsDel ong: | guessthe onething that | seethat would helpis—you
know, supposing you had your finances and your businessorganized
such as you did so that you were in a ministry where you weren't
dealing with issues to do with your company, and things all of a
sudden changed, and you had to deal with it, then to me that’s an
exposure that you have, that suddenly you'd be in breach of the
ethics regulations. | can see that there might be an advantage to
actually having amanagement trust at that point in that if you’ ve got
amanagement trust, it seems that at least you’ ve got — even though
you try to create an arm’ s-length relationship, it'snot atruearm’s-
length relationship, but at |east thereis some sort of abuffer in there.
But | don’t know, maybe not.

11:15

M s Dafoe: Hopefully I'm going to add to this discussion and not
make it more confusing, but the way | see management trustsis as
a kind of exception to section 21(1). The general rule is that a
minister will breach the act if he’ s carrying on businessesin conflict
with the minister’s public duty. The minister can carry on business
that might otherwise be in violation of section 21(1) if he or she
employs a management trust.

Sothat’s, | believe, what management trusts areintended to do: to
give aminister alittle bit more flexibility in allowing maintenance
of some private interests but ensuring that there's enough of a
distance between the minister and those private interests so that
there’ sno appearancethat the minister isusing information heor she
has received as a minister or using any sort of influences as a
minister to help advance his or her private interests.

Mr. Lukaszuk: Thisisal great if you want to split hairs and talk
about semantics, but from an outsider’s perspective there' s no way
to avoid at least aperceived conflict of interest. 'Y ou know, we may
have very ethical ministers that indeed would absent themselves
from meetings and even make decisions that would affect their
businesses adversely; nonetheless, from a public perspective unless
one divests himself of any interest in a company, there will remain
aconflict of interest from a perceptual point of view.

The Chair: Wdll, | haven't heard anybody advocating strongly for
the establishment of a management trust here, so on question 14,
then, is the committee agreed that this is something that we would
not pursue in terms of a recommendation?

Hon. Members: Agreed.

The Chair: Okay, we'll move on, then, to question 15, and that is
in Information Paper 8.

Mr. Shariff: What's there to discuss on this?

The Chair: We have anumber of submissions on that point aswell.

Mr. Hamilton, do you want to just perhaps describe the way that
this is administered presently in terms of the public disclosure
statement and, you know, the issue of the amounts and where that
goes? | think it's disclosed to you, but that's as far as it goes
presently. Isthat right?

Mr. Hamilton: Yeah. Well, you'veall gonethroughit. Tell me:is
it agood system?

SomeHon. Members: Itis.
The Chair: | don’t have any difficulty with it.

Mr. Rogers. It's a good baance. Some of the comments here
suggest that there’s agood balance, and | agree.

The Chair: Dr. Miller.

Dr. B. Miller: Yesh. | guess that the submission from our caucus
was about that the values should be included in apublic disclosure,
but I'm not going to argue for that. | think it was an overzeaous
researcher there. | mean, thereisanissueabout . . . [interjections]
Not him.

| mean, what we have is in keeping with other legislation across
Canada. You know the values — right? — as the Ethics Commis-
sioner, but in terms of public disclosure, that’ s another matter. So,
no; I'm satisfied with it.

The Chair: Mr. Elsalhy, would you liketo contribute on that point,
being one of the members of the caucus making that submission?

Mr. Elsalhy: Whereisit that says that?
Dr. B. Miller: Yeah. You weren't involved.

Mr. Elsalhy: | wasn’t involved. Actualy, if | can just butt in here
with that other question about making the disclosure public, making
the member’ s disclosure statement available to the public.

The Chair: Well, they are now. They're made available to the
public, but the issue is whether or not the valueisin there.

I think certainly one could argue that presently the fact of
disclosing what type or category of interest you have is enough to
alert the public to the fact that you may have aproblem or aconflict
there without getting into the fact of what the value of that itemis.
| guess that that’s ssimply the issue, whether or not the public has a
right to know how much you haveinvested in certain investments or
whatever, how much you’ re worth.

Dr. Morton: I'd speak in favour of the status quo because if you
actually disclose the dollar values of various types of assets and
investments, it potentially exposes you to harmful actions by either
friends or enemiesin your business dealings.

Mr. Hamilton: We take that very seriously. We have had no
breaches, and there won’t be any. We keep it very serious.

The Chair: | don’t hear any dissent on this point, so | think the
status quo with respect to disclosure of financia interests is suffi-
cient. Arewe all agreed on that point?
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Hon. Members: Agreed.

The Chair: Sowe'll move on to question 16, and we'll just ask the
Ethics Commissioner if he can comment. “Is there any other kind
of information that Members should be required to report?’ 1 think
a couple of the suggestions were with respect to back taxes,
bankruptcies, or things of that nature. |sthat the type of thing that
we were referring to there, Mr. Hamilton?

Mr. Hamilton: Yes, | guess so, those three bullets.

The Chair: My recollection is not completely clear on this point,
but it was either the Tupper report or the Wachowich report that
specifically made a recommendation regarding disclosure of back
taxes, of owed taxes. Presently that’'s not something that is of
interest to the Ethics Commissioner. Isit something that the public
should have aright to know? | don’t know why they recommended
it, but they did.

Mr. Rogers: There'saprovision in the Municipal Government Act
that — | forget what the amount is — if you're more than a year in
arrears on your taxes, for example, you're disqualified from even
running for council. That’s about the only thing I’'m aware of.

The Chair: That'sin the Municipal Government Act?
Mr. Rogers: Yes, it'sinthe MGA.

The Chair: Well, it wouldn't apply to us then.

Mr. Rogers. No, no. Just areference.

Mr. Shariff: Just a clarification from Mr. Hamilton. The second
bullet, “consider disclosure regarding programs accessed by a
Member”: what kind of programs are we talking about?

Mr. Hamilton: Consider disclosure regarding programs.

M s South: Sometimes members do advise us, more in the case of
asking for advice that they are accessing an emergency relief fund,
that they are applying for agrant or something that is permissibleto
certain peoplein certain areas. That doesn’t necessarily mean that
that would be on apublic disclosure, but it might be something to be
added to the private disclosure, that we know what issues you may
have that involve the government.

11:25

Mr. Lukaszuk: | have a question for the Ethics Commissioner. He
also includes litigation, and I’'m wondering why because that's
aready public information. If | fileacivil claim against any entity
in courts, that’s available to public view — it's on a docket — the
same with crimind if I'm charged. Why would we file that
separately if it’s aready available through courts?

The Chair: Bankruptcy would also be in that category as well.
Mr. Hamilton: So why wouldn’'t you give it to us?

Mr. Lukaszuk: Well, | will, but why would | if it's otherwise
available? Y ou know, your office doesn’t ask for information that's
otherwise available in other categories. This one is available
through a simple search through courts. Y ou punch in my namein
the Law Courts Building, and everything pops up to an interested

member of the public. Sure, we could, but would that not create
extrawork for your office which you don’'t need to do becauseit's
already available?

The Chair: | could conceive of certain instances where having a
right or entitlement to a claim under a piece of litigation might be
useful to the Ethics Commissioner in deciding whether or not there
was a conflict of interest there. If they have a potential pecuniary
interest in a particular issue or as a plaintiff in a lawsuit, for
example, that could conceivably be of interest. It’'s not something
that would have to be disclosed to the public, but | think it might
assist the commissioner in some instances. | could see where it
might be useful.

Mr. Shariff: | also see another sideto thiswith the Ethics Commis-
sioner. In my dealings with the Ethics Commissioner | find that,
first, it clarifiesalot of what | do, but it aso guides me and in many
ways protects mefrom doing thingsthat could become embarrassing
down theroad. If thereis a disclosure to the Ethics Commissioner
about such matters, then somehow theinterest of the member isalso
protected therein. So | don’t see a harm in it, as long as it’s not
something that then goes out as a public disclosure. But just
reporting to the Ethics Commissioner, | have no difficulty with that.

Mr. Hamilton: Well, we don't put it out. We keep it, and we do
that diligently.

But enforcement orders: what if you got an MLA on somekind of
an order for beating hiswife or kids or you know? Don’t you want
us to know that?

The Chair: Shall we deal with these items, then, individually?
Under question 16 responsesreceived, if youlook at the submissions
table there, dealing with the last one first, which we've just been
talking about, “disclosure of involvement in litigation or enforce-
ment orders,” arewe agreed that that would beinformation that we'd
want to be included?

Some Hon. Members: Sure.
The Chair: Anyone opposed?

Mr. Groeneveld: So we take “consider” off there is what you're
saying. Wejust doit, putitin.

Mr. Shariff: Yeah. The forms of the Ethics Commissioner would
have that section, disclose that.

Mr. Lukaszuk: | agree. | never considered the points that the
chairman brought up, and | reverse my comment. | can see benefit.

But would you then, Mr. Commissioner, want it upon filing a
statement of claim? At what point would you want that disclosureto
be forwarded to your office by a member?

Mr. Hamilton: Well, when it happens. If an order comes for you,
you send it in to us, you tell us. We had two, two years ago and
eight years ago.

MsDafoe: Thereisarequirement already in the act that saysthat if
there’'s a material change that’'s happened to a member, then the
member must tell the Ethics Commissioner’s office within 30 days
of that material change. Presumably, if there's new litigation, it
would have to be disclosed within 30 days.
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Mr. Reynolds: Asyou know, Mr. Chair, very well, there could be
litigation against you that you' re not aware of. Y ou know, certainly
you can have the situation where there’ s a statement of claim filed,
but it's not served. You may not be aware of it. They may just be
doing it to preserve their rights. | don’t think anyone does, well —1
don’t know — perhaps people do a rigorous, frequent search of
courthouse records. | think there would have to be something in
there to say that within so many days of the member becoming
aware of it because you'd hate to be in breach of it for having
litigation against you or an order against you that you' re not aware
of because you've never been served.

TheChair: Isthecommitteeagreed, then, that it should bewhen the
member becomes aware of either of these circumstances: involve-
ment in litigation or the existence of an enforcement order? Arewe
agreed on that point?

Hon. Members: Agreed.

The Chair: Can we move on, then, to the consideration of disclo-
sure regarding the programs accessed by amember? That’ s another
suggestion of the Ethics Commissioner. All agreed on that?
Anyone dissent?

Mr. Rogers: Beforethe vote, isthat realy practical? | mean, how
many programs are we talking about? Can we get some examples,
a member or associates? Again, it depends on the definition, and
I’m sure we' ve got a definition further in the act about associates,
but is that really practical?

Mr. Hamilton: Y eah, we think so.
Mr. Rogers. No problem. | can livewithit. | just wondered.
The Chair: Well, | can see where access to a government program
might give you an appearance of conflict of interest on voting on a
particular issue if you voted to kill that program or to keep it or to
expand it or whatever, the benefits. | could see why it would be
useful information to the Ethics Commissioner.

Mr. Lukaszuk, did you have a comment on this one?
Mr. Lukaszuk: No. No. | don’t want to touch this one.
Ms Del ong: In the past we've had rebates for replacing your
furnaces with high efficiency furnaces, something which | support
but also aprogram which | might one day get around to applying for
if | had thetime. What would my situation be, then, with that?
Mr. Hamilton: Come and see us.
MsDelLong: Oh. Okay.
Mr. Martin: | guess the prosperity bonuses are okay.
MsDel ong: | think everybody getsthat one. Yeah.
The Chair: That'sthe resource rebate, Mr. Martin.

| think that brings up a serious point, and that is that if it's
something that is of general application, if it goes out to everyone,

then obviously we're not interested in it.

Mr. Hamilton: No.

TheChair: If itissomething that generally appliesto everyoneover
the age of 18, then | don’t think it’s worthwhile reporting it to the
Ethics Commissioner. So maybe we could come up with some
wording that would say that if it's a program for which you have to
apply or, you know, that hasarestricted list of beneficiaries, likeMs
DelLong's example of the energy efficiency program, we ought to
declare that type of thing. | don’t know.

Mr. Hamilton, do you have any suggestions in that regard? Am
I on theright track therein terms of, you know, the broader general
application? It means you' re not interested in that.

Mr. Hamilton: Yes. Yeah, | think so. Yeah.

The Chair: Isthe consensus, then, of the committee that we should
consider disclosure regarding programs accessed by a member or a
member’s direct associates with the proviso that if it's of general
application to the citizenry at large, it wouldn’t be something that
would be required to be reported? |s everyone agreed on that?

Mr. Shariff: Theonly additional information should be adefinition
of programs so that ther€’s clarity on what it means. You know,
programs generally could mean a lot of things, so you want to
narrow that definition to what we do mean in this act by program.
Add adefinition iswhat I'm saying.

11:35

The Chair: Albertagovernment programswhich confer abenefit of
some sort on an individual: | think that's a pretty simple way to
approach it.

Mr. Elsalhy: Mr. Chair, with this in mind, if you look under
Commentson page 2 of the discussion paper, second bullet fromthe
bottom, it says: disclosing to the commissioner contracts that the
member or his direct associates are part of. Contracts with the
government: should this also be something that we disclose, not just
programs that are conferring benefit upon us or our associates but
aso contracts? If I'mrequired to disclose my private interests, then
maybe thisis something as well.

TheChair: Yeah. Well, that'sjust —that’ sright —expanding on the
idea of a contract to something that’s not contracted out.

Mr. Elsalhy: Maybe requiring us to disclose it or update it as it
changes.

TheChair: Canwemoveon, then, to the next question, number 17?
Thisisthe oneinvolving asking your spouse or adult interdependent
partner for financia information which has to be disclosed to the
commissioner.

Mr. Rogers: I'd just like to play a little devil’s advocate here. |
mean, not all relationships are the same. |’ m just wondering: what
if that partner, he or she, refuses or only gives you partial informa
tion? | realize this puts some stress on the member, but I’'m just
wondering how we deal with that situation where a partner refuses
to disclose adequately or completely. How do we deal with that
from an ethical and maybe even alegal standpoint?

Mr. Hamilton: We haven’t had any problemsthat | know of except
after the election. The new members, some brought their wives, and
they were very outspoken that she didn’t have to do this. We
explained to her that we did have to do that, and you should have
looked into it before your husband ran. | mean, that’sall we can do
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is be reasonable with them, and they cam down, and we got the
information.

Mr. Lukaszuk: Is it the requirement of the spouse to diligently
report to the Ethics Commissioner, or is it the requirement of the
member to ask his or her spouse or partner to advise him and then
the member reporting to the commission? If it’sthe latter one, you
never have a problem because if the member never finds out, then
you' [ never know nor will the member ever know, obviously, if the
spouse is not forthcoming.

Mr. Hamilton: Well, you don’'t know what we don’'t know, and |
can tell you that the member . . .

Mr. Lukaszuk: Where's the onus? On you to find out or the
member to find out for you?

Mr. Hamilton: Well, in many cases the wife whose husband is an
MLA doesthebooks. Shesendshiminwithit. But we haven't had
any trouble. Well, not this couple of years but maybe before that.

Ms Dafoe: The requirements in the disclosure statement to the
commissioner require adisclosure of the assets, liabilities, financial
interests of the member, spouse, or adult interdependent partner and
minor children and any private corporation so far asisknown to the
member after themember hasrequested information fromthe spouse
or adult interdependent partner. So there's an onus on the member
to provide the information, but the onus also extends to asking the
question.

Mr. Rogers: Mr. Chairman, if | may, just to follow that point. Then
it would seem that there is a little bit of, for lack of a better term,
sack in there for the member because you can only disclose asmuch
asyou are aware.

Ms Dafoe: You have to ask the questions. Yes, that’sright.
Mr. Rogers: Thank you.

The Chair: We're dealing with legislation here. | guess if we
wanted to make it apply to spouses of members, we could do so in
our infinite wisdom and bring them in under the act too. That's
really a decision for the committee.

Well, everyone, the submissions were unanimously in favour of
keeping the system of disclosure for spouses and partners. | don’t
see any dissent there, and | don’'t hear any around thetable. So are
we agreed, then, on that point?

Hon. Members: Agreed.

TheChair: Shall wemoveon, then, to question 18? That’ swhether
or not the list of items that are exempt from the public disclosure
requirement is appropriate. We've got some niggling little items
that | think we want to deal with on thisissue.

Mr. Shariff: Whereisthelist in the act?
Mr. Martin: Section 14(4), on page 16.
The Chair: Now, the Ethics Commissioner suggested that the
amount of $1,000 may be, | presume, a little bit too low. Mr.

Hamilton, do you have any comments on what you think would be
an appropriate level there for disclosure?

Mr. Hamilton: No. | think the members here should give us some.
Y ou’ re the people that are going to deal with it.

The Chair: We talk about, you know, things like automobiles,
material assets and things like that. | mean, clearly, $1,000 is— |
have shotguns that are worth more than that.

Mr. Groeneveld: Mr. Chairman, when was this $1,000 last
reviewed?

M s South: It's origina to the act in 1992.
Mr. Groeneveld: In 1992.

Mr. Groeneveld: So if we could use that as a basis, we' d better be
looking at about $5,000 or more, hadn’t we?

TheChair: Well, | don’t think so much takinginto account inflation
but asto what’ s reasonabl e for us as membersto, you know, haveto
disclosein termsof assets. Y ou know, even $5,000 is— | mean, you
look at the purpose of thelegislation. The purpose of thelegidation
isto aert the commissioner and the public to when we might have
some problems here and to | et people know, when thisthing ismade
a public disclosure, what types of interests we have, and therefore
they can judge whether or not we' ve done something that steps over
theline, especially the commissioner. Sotheissueis: at what level
would that be an appropriate disclosure that would hel p the commis-
sioner to determine whether there’ sapotential conflict or aconflict
there? Five thousand might be— at least, it's a starting point.

11:45

Dr.B. Miller: Just noting thecomparativelist, it’ sinteresting to see.
If I might mention Ontario again, $2,500, and then there’ s Nunavut,
$10,000. P.E.I.is$5,000. So | taketheideaof $5,000tobe. ..

The Chair: Sort of amedian.
Dr. B. Miller: Yeah, amedian proposal.

The Chair: Would anyone €else like to make a suggestion or a
comment on what the appropriate level is?

Mr. Martin: Well, I’'m not sure. What are we looking at? Which
assets? Isthat your furniture?

The Chair: Yeah, the public disclosure to, you know, the commis-
sioner.

Mr. Martin: | don't know how having furniture could influence
people.

The Chair: Household furnishings, it seemsto me, are not going to
affectyour . . .

Mr. Martin: | don't know. What are we talking about here? Isit
acar, or what isit?

M s South: Nothing used personally by a member or the member’s
family isdisclosed publicly, sothoseare out anyways. Y ou disclose
them to us on the private disclosure. But we use the $1,000 amount
as what you disclose to us even on the private.

Mr. Lukaszuk: The caution | would throw here is that having as
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low alimit as $1,000 probably would cause many membersto bein
breach, voluntarily or involuntarily. A thousand dollarsisalot of
money, but let’s be honest: we all spend $1,000 very often. You
know, you buy asuit; you buy tiresfor your car; you buy atelevision
set. You buy thosethingsvery frequently for $1,000, and you really
ought to be disclosing every single time.

Now, if we were to raise the threshold to $5,000, al of a sudden
you don’t buy very often $5,000 items, at least | don’t, and I’'m not
even sureif that is, you know, aproper mark. But at $1,000 literally
a member would have to disclose something at least every two
months because you buy items as life goes on.

TheChair: Well, Dr. Miller hasmade asuggestion of $5,000. Does
anyone else want to offer adifferent number, or do you want to vote
on that?

Mr. Groeneveld: | guess, Mr. Chairman, that once again there'sa
set of rules for farmers and a set of rules for other people. | mean,
on the farm we lump our machinery and assets al under one lump
and givethemin all at once. We don’t break them down. | don’t
think anyone would take the time to look at them anyway. You
know, in daily life on the farm if you replace a fence, you're over
$5,000. It goeson and on and on. So if you' re happy with the way
we kind of calculate now, the $5,000 isfine. Otherwise, we could
get into the nitty-gritty of many items. Maybe $5,000 is alittle bit
low at this time for anyone.

The Chair: Do you want to make another suggestion?

Mr. Groeneveld: | would suggest $10,000. There's onein there,
and | don't think that’s inappropriate in this day and age.

The Chair: Well, in fact, $10,000 is used in the federa code right
now and in Newfoundland, the Northwest Territories, and Nunavut.
Right?

Mr. Elsalhy: Just on the same topic here, are we talking aggregate
amounts, or are we talking item by item? If we itemize it — furni-
ture, vehicles, you know, recreational vehicles, clothing, and so on
—arewetalking item by item, or are we talking aggregate? Because
thiswill address that concern.

Mr. Hamilton: Do your disclosure. In the disclosure you fill out,
then you have something extra, and now you can be at $10,000
without referring it to us.

Mr. Elsalhy: Okay.

The Chair: Well, we' ve got two suggestions. First of adl, | think
that maybe the way to deal with it is: is there a general consensus
that wewould raiseit at least to $5,000? Can we deal with that first
of al? Iseveryone agreed on that point?

Hon. Members: Agreed.

The Chair: Anyone oppose that?
Now, from $5,000 —it’ skind of like a Dutch auction. We ve had
another suggestion that we would go to $10,000.

Mr. Groeneveld: | will move that if you want to yea or nay it. |
will do that, yes.

The Chair: Sure. That's what I'm proposing. We would see

whether or not there's consensus of the committee to move it up
further, from $5,000 to $10,000. Who'sin favour of that proposi-
tion?

Some Hon. Members. Agreed.

The Chair: Can | seethe hands then? Opposed? All right. Well,
the recommendation of the committee — and again, thisis just us
recommending to the Legidature; what they want to do with this
thing is up to them — is to move it up to $10,000 then. So that's
another one down.

I think that with the fact we' ve gotten through that question, we're
going to take a break now. If, say, at about 25 after we could
reconvene after lunch, it'll give everyone a chance to answer their
voice mail messages and have some lunch. We'll beback at 25 after
12.

[The committee adjourned from 11:53 am. to 12:32 p.m.]

The Chair: Okay. WE'll cal the meeting back to order. We
finished the first part of question 18 regarding the monetary limits
for disclosure on assets, liabilities, and interests. Now we' redealing
with the monetary limits on the sources of income.

I think the point that’s been made by Mr. Martin here is an
appropriate one; that is, there may be good reason to know what the
sources of income are even if they're less than $10,000 per year, |
guess, or whatever. I'll open up the discussion on the issue there.
That'sunder . . .

Mr. Shariff: Section 14(4)(b).

The Chair: Yeah. Section 14(4)(b) in the act.
Mr. Martin, any suggestions there on sources of income?

Mr. Martin: Yeah. | would leave that one aone because that's a
totally different situation. If you movethat up to $5,000 or $10,000,
that could be seen as a conflict depending on who was giving you
that money. So | don’t think that’'s one that we should change,
particularly. It seemsto methat that’s different than your assets and
liabilities, that we just discussed.

TheChair: Different from disclosing your boat and your car and all
that kind of stuff.

Mr. Martin: Yeah.
Dr. B. Miller: | know that most of the comparative statistics seem
to be that: they are both about the same amount. | don’t know the
rationae. Anyway, $1,000 per year: that means about five sermons.
So | guessthat after that | haveto report to the Ethics Commissioner.
Isthat the idea?
The Chair: Do you want to make a suggestion?
Dr. B. Miller: | think $5,000 source of income.
An Hon. Member: You charge God $200 a shot?
Dr. B. Miller: Well, sometimes | ask for alove offering.

| think $5,000, the sameasonthe. . . or no. We decided $10,000

—right?—on thefirst item.

The Chair: That was on the assets, and that realy is different. |



October 24, 2005

Conflicts of Interest Act Review

CR-93

agreewith Mr. Martin: it' sadifferent issue. If you do have asource
of income, it'srealy in a different category.

Mr. Shariff; But, Bruce, currently you would be disclosing that
income anyhow.

Dr.B. Miller: Well, if | only preached fivetimes ayear, | wouldn’t
have to.

Mr. Shariff: This$1,000 sounds good to me from just a perception
point of view, for the public to know what our sources of income
are. It'stransparent, clear, known up front.

The Chair: Isthere any desire on the part of the committee, then, to
tamper with the provisions on the sources of income, the amount?
Does anybody want to offer anything other than that? We had a
suggestion, but | think Dr. Miller haswithdrawn that suggestion. Is
there anybody else that wants to make a suggestion in regard to the
sources of income disclosure? Remember the purpose of it. | mean,
it's something to be disclosed to the commissioner so that he can
help usto avoid potentia conflicts or problems.

Mr. Groeneveld: | wasjust going to tell Bruce that | was going to
vote with him for a change here.

MsDel ong: I'd seeputting it up abit anyway. Maybejust put it up
to $2,000 or $5,000, not $10,000 though.

The Chair: You're saying $2,000?

M sDeL ong: Well, | think there might be a consensusto do $5,000.
I think we should at |east vote on it.

The Chair: You're suggesting five?

MsDel ong: Yesh.

The Chair: Any discussion on that issue?

Mr. Shariff: Does the Ethics Commissioner have any opinion?

Mr. Hamilton: No. It'sinyour hands. We'll carry it out wherever
you want the level to be.

The Chair: We'll take a vote, then, on the suggestion of Ms
Delong. Don't forget that this is for the purpose of the Ethics
Commissioner again, so thiswould not be disclosed to the publicin
terms of the quantities or anything. It would assist the Ethics
Commissioner in determining whether or not you werein aposition
of conflict.

With that in mind, all in favour of moving that limit up to $5,000,
could you please raise your hands? Opposed? So it's a narrow,
narrow majority here. I’vegot 4 to 3.

Mrs. Sawchuk: It's5to 2, Mr. Chair.

The Chair: Okay. Well, | was counting Mr. Elsalhy too.

Mrs. Sawchuk: You can't count Mr. Elsalhy.

The Chair: No. | realize that, but certainly we can take his views

into consideration and move it forward.
So | guess that’ s the consensus of the committee then.

We'Il move on to the next item. Any difficulty with item
14(4)(c)?

Item (4)(d), “things used personally.” | think that that is some-
what nebul ous, the use of that type of terminology. | guessAristotle
Onassiswould probably have said that hisyacht, the Christina, was
to be used personaly. My fishing boat would be used personally.
| don’t know. It's sort of a meaningless term to me. | know what
theintent is. | mean, it's probably for personal accoutrements of
living or furnishings or whatever.

12:40

Ms DelLong: But this isn't what we report. This is what gets
published. Thesearetheexclusionsfor publishing, not for what gets
reported. We till have to report things.

TheChair: That'sright. But now we' re saying that thesethingsare
excluded from public disclosure.

Ms Del ong: Just from the public disclosure.

Mr. Shariff: So George would still have to report his fence; it just
doesn't get disclosed publicly. It doesn't save you any paperwork,
George.

The Chair: | guessthat if we move to the $10,000 limit in terms of
the asset, it would be items that were over $10,000 that were used
personally that we would be dealing with practically, wouldn't it?
If it's over $10,000, it's going to be included in the report to the
commissioner, but if it's over $10,000 and it's used personally, it
won't be disclosed to the public.

Mr. Groeneveld: | guess, Mr. Chairman, you'll have to explain to
me the difference between assets and things.

The Chair: Well, I'm trying to think of this practicaly.

Mr. Shariff: Your car doesn’t have to go to public disclosure, what
kind of car you drive. Y ou report it to the Ethics Commissioner that
you bought one, but he doesn’t have to go out and say that you have
aMercedes and | have a Volkswagen or a beat up, you know, 30-
year-old. Isn't that what it means, Mr. Chair?

The Chair: Yeah.

Mr. Elsalhy: | need clarification. Everything | own is used
personally. Whether it's 10 bucks worth of stuff or whether it's 10
grand, it'sall used, and it's all personal.

The Chair: | guesstheissueisthat for purposes of transparency or
disclosure, do we want to have an exemption in there for things that
are used personally? 1f somebody enters the Legislature without a
40-foot yacht and, you know, six years later somebody |ooks on the
thing and sees that they have that asset now, there might be some
questions asked, | suppose. But that's the issue: if it's something
that’ s over $10,000, whether or not there should be disclosure. All
I’m saying is that to me the term “used personally,” | don’t know
what that means.

Mr. Shariff: Well, thisishow | understand this. When you buy an
asset, you discloseit to the Ethics Commissioner, but if that asset is
for your personal use — for example, a car — then that doesn’t have
to be disclosed publicly. You still have to report it.
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The Chair: That’s correct.

Mr. Shariff: You don't report what car | drive. That’s how | read
this.

Mr. Elsalhy: Can you give me an example of an asset that | would
not use personally? What can | buy that | won’t use personally?

Mr. Shariff: You bought a rental property. Now, that is your
income because you’ re getting an income out of a rental property.
That becomes disclosed publicly, right?

Ms Dafoe: Again, hopefully this will be helpful rather than not.
There are a number of jurisdictions that exempt persona property
used for transportation, and then they have a description that is
household, educational, recreational, social, or aesthetic purposes,
and those are excluded from disclosure requirements.

The Chair: And that | understand; things used personally | don’t.
| mean, those arefairly clear categories, but things used personally,
as Mr. Elsalhy is saying, | mean, could be anything.

Ms DeLong: But it wouldn’t be rental property. It wouldn’t be
stocks. Essentialy, it'sinvestments.

Mr. Martin: But they're aready covered.

Mr. Shariff: That'sright. So do we need to changeit?
The Chair: Well, | like the clarity, you know, of the words.
MsDelong: Yeah, | think it'sfine.

Mr. Groeneveld: If the ethics department deems that this is a
reasonable thing to have in there and they can use it, I'm all for
leaving it there. | just thought maybe it was a useless statement we
had in there. | think they have indicated that there are times you'll
usethis, right?

Mr. Martin: So what about the one you were talking about?

TheChair: Yeah. | think that what Ms Dafoe hasjust said in terms
of what these objectsarethat areused personaly, | think it would be
helpful to have some clarification in there, whoever is interpreting
it, particularly for the Ethics Commissioner. | think hehad ageneral
ideawhat — you know, | think it makesit clear.

Do you want to read that again, Ms Dafoe, the terminology that
you had there? What jurisdiction was that again?

M s Dafoe: British Columbia, Ontario, PEI, Newfoundland, North-
west Territories, and Nunavut al have excluded from their public
disclosurerequirementspersonal property that isused for transporta-
tion or for household, educational, recreational, social, or esthetic
purposes.

The Chair: | think that’s pretty clear.
Dr. Morton.

Dr. Morton: Yeah. That's obviously a much better approach than
we have. It says specifically “persona property” rather than “rea
property.” | think the confusion maybe comes when we just say
“used personally,” which could mean anything.

Mr. Shariff: Well, Mr. Chairman, | mean, if there is a genera
understanding that what isin the act right now works for us but that
clarity will help better it, | don’t see aproblem. Maybe | can move
that we adopt those words into it.

The Chair: Any discussion on that?

Dr. Morton: Isit to strike the existing wording and substitute the
dternative words or to leave the existing wording and add the
additional words for clarification?

Mr. Shariff: Weadd thosewords by taking out the“things’ because
this is what the issue was. “Things used personaly” was too
ambiguous, was the point being made. So aslong as we can insert
those words without taking the essence of this section away fromit,
then there's no problem with it.

Dr. Morton: So leave the existing wording but add the additional
wording.

Mr. Shariff: You would take off the reference to “things used
personally” and insert the clarification that is used in the rest of the
provinces.

The Chair: We' d haveto reword it alittle bit to make it fit.
Dr. Morton: I'd support that.

The Chair: All in favour of that proposition then? Anyone
opposed? That's carried.

Now, excluded from public disclosure are “unpaid taxes, except
property taxesunder the M unicipal Government Act and taxesunder
the School Act.” No reason to tamper with that, | guess.

Ms DeLong: Why aren’'t those inclusions? Oh, this is public
reporting. Okay.

The Chair: Yeah. Wedon't have to publicly report it.
Support obligations. Again, they’ rereported to the commissioner
but not exposed publicly. Any difficulty with that issue? Okay.
Anything else that needs to be added to the list of items that are
not disclosed publicly? Last chance.

Mr. Shariff: | think we have made that change, but let me just ask
the Ethics Commissioner. This was the disclosure of your spousal
income if they worked for the government or ATB. How are we
handling that right now? Are we disclosing that?

M s South: The source only.

Mr. Shariff: Just the source. We' renot disclosing theamounts. We
corrected that some time ago.

12:50
M s South: We' ve never disclosed the amount.

Mr. Shariff: | thought we used to at one time.

Ms South: It may very well show up in the Minister of Finance's
report on payments.

Mr. Shariff: That'swhereit was. Yes. Hasthat been changed, do
you know?
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Ms South: | can’'t answer that one.

Mr. Shariff: Okay. It used to happen that the Minister of Finance,
when they tabled the report, would actually disclose your spouse’s
income if they worked anywhere in the government or for ATB and
actually showed the amount. | believe that that may have been
corrected, but it doesn’t apply to this act.

TheChair: Okay. Well, | think we' re donewith that issue. Wecan
move on now to question 19. We have quite a number of submis-
sionson this. We got seven different submissions on that particular
point, and that’ s discussion paper — have we got one on that? No.

The question is whether any other members should be subject to
those restrictions that we just dealt with there.

M sDafoe: That's covered under Information Paper 6. Y ou haveto
flip backwards for questions 19 and 20.

The Chair: Sorry?
M s Dafoe: Questions 19 and 20 are covered in Information Paper 6.

TheChair: Information Paper 6. Okay. What'sthe section number
in the act on that one? Could somebody help me there?

Ms Dafoe: This question is dealing with section 21, which is a
section that sets out employment restrictions on members of
Executive Council. The question asks: should these restrictions be
applicable to other members aside from members of Executive
Council?

The Chair: During the cooling-off period then.

Ms Dafoe: No. This isn't dealing with cooling off yet. Thisis
simply employment restrictions. The minister and the Leader of the
Official Opposition are restricted in the employment they can
undertake. They can’t engage in employment or in the practice of
a profession, carry on a business, or hold an office or directorship
other than in asocia club, religious organization, or palitical party.
We dealt with this section a bit alittle bit earlier. 1t would have
been question 12. So questions 19 and 20 are just asking the
question whether it should be expanded to apply to other parties.

The Chair: Does the Official Opposition have any position in this
regard, Dr. Miller?

Dr. B. Miller: No.

The Chair: Mr. Martin?

Mr. Martin: Well, | honestly haven’t chatted with anybody about
it. | think if anybody, if they were a leader of the third party or
whatever, tried to engage employment, | don’t think they’d be the
leader very long. It'spretty full-time, asnear as| cantell, but that's
just common sense.

The Chair: So you're speaking in favour of extending it.

Mr. Martin: No, I'mnot. | really don't care, to be honest.

The Chair: Okay.

Mr. Martin: Yeah. | can livewith it either way.

MsDel ong: Thereisasuggestion herethat it get extended to SPCs.
| really don’t think that the SPC chairs have the access to the
information or access to the decision-making powers of the minis-
ters, so | don’t think that they should have to be restricted, | guess.
| just don't seethemas. . .

The Chair: Powerful individuals.

MsDel ong: Well, if they handletheir chair really well, they can be
influential but not because of the insider information.

The Chair: Anyone else?

Mr. Martin: Thisisnot to dea withinformation assuch; it’ sto deal
with employment.

Mr. Shariff: Employment, carrying on abusiness, holding an office.
Mr. Martin: Yesh.

Dr. B. Miller: Theissue is just whether we would extend that to
apply to al MLAs instead of just the ministers, right?

The Chair: Section 21. Right?

Dr. B. Miller: Section 21. Well, the question is: should any other
members be subject to these restrictions then?

The Chair: Correct. That'sright.

Dr. B. Miller: Even the fact that we raise that question is probably
because of the evolving of MLAs into a full-time position. Cer-
tainly, asyou say, wewouldn’t expect aminister or the Leader of the
Opposition to be carrying on employment while carrying out his
office for the Legidature, but | don’'t know about MLASsin general.

The Chair: If | can just add one point before we move on with this
thing, we do have the specific prohibitionsin the act presently which
deal with the positive obligation to absent oneself from discussions
when that situation arises. Thisis realy a broader provision that
talks about somebody in Executive Council who is carrying on a
businessthat appearsto conflict with, you know, hispublic duty. So
the issue is whether or not, if you look at it in practical terms, the
Leader of the Official Opposition, for example, would be put in a
position where they could be seen to be in a conflict between their
private interests and their public duty. | can't seeit intheway of a
private member.
Mr. Lukaszuk, you had a new one there?

Mr. Lukaszuk: No. | withdraw.

The Chair: Mr. Hamilton, we'll turn it over to you. You've got
some suggestionsin there. | guess you' veraised this as a potential
concern, and you' re not strongly advocating one way or another.

Mr. Hamilton: Well, the chairs are rotated on a regular basis.
We're reluctant to support a requirement that chairs divest their
interests or establish ablind trust.

The Chair: You're suggesting that because the Leader of the
Official Opposition has the equivalent salary to a cabinet minister,
they should be subject to those same restrictions. Again, I'd be
interested to hear what the members of that party or the opposition
parties would think.
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Mr. Elsalhy: Mr. Chair, I’'mapproaching thisfrom adifferent angle.
We are adequately and fairly compensating the Leader of the
Official Opposition and cabinet ministersto carry on their dutiesand
perform their responsibilities, and they don’t need, from afinancial
standpoint, to be engaging in a secondary business. Some of the
MLASs have actually accepted a pay cut to become MLAs. So if |
practise on a Saturday afternoon for a couple of hours — I’'m not
drawing a salary from it, but others might — or if an hon. member
goes back to his farm and, you know, raises chicken and then sells
that and makes a couple of thousand bucks, you know, | don’t think
it's applicable to the private members. So certainly to cabinet and
certainly to the Leader of the Officia Opposition. If we want to
expand this to the leader of the third party or any party with official
status, that's another discussion.

1:00

The Chair: Well, again, it's not just the carrying on of business
here. | mean, there’s nothing prohibiting carrying on business as
long asit doesn't create the appearance of a conflict. We used the
example earlier where the minister of health may have a chain of
drugstores. That would be an example where it may appear to be a
conflict, but there’ s nothing, in the present legislation at least, that
would prohibit anybody from doing that. So all we'redoing hereis
looking at the issue of whether or not, if it does create that appear-
ance of conflict, you want it to extend to the Leader of the Official
Opposition. | guesswe'll start at that point and carry on from there.

M sDafoe: The Leader of the Official Opposition isalready covered
by these employment restrictions pursuant to section 23. It applies
to members of Executive Council and the Leader of the Official
Opposition.

The Chair: Under the definition?

Ms Dafoe: Right now section 23 says, “Sections 20, 21 and 22(2)
apply, with the necessary modifications, to the Leader of Her
Majesty’sloya opposition.” So they're already covered.

The Chair: So do we want to extend? | don’t know why we asked
that question then.

M s Dafoe: It'sto other opposition parties.

The Chair: Okay.
Mr. Martin, any comments there?

Mr.Martin: Wdll, as| say, | can livewith it either way. If they're
basing it on saary, of course, the leader of the third party or any
other recognized party does not get the samesalary if that’ swhat it's
based on. | don’t see abig need for achange, but if you wanted to.

TheChair: Soiseveryonecontent, then, toleaveit theway itis, the
answer to question 197 | don’'t hear anyone advocating otherwise.
So agreed to leave it?

Hon. Members. Agreed.

The Chair: Okay.

Question 20. Any changes to the offices or directorships? The
Ethics Commissioner has pointed out that the act doesn’t address
volunteer activities, for example charitable fundraising, and that
ministers presently ask the commissioner’ s permission for approval.

Mr. Apedaile’ s submission, | think, isworth having alook at, at

the bottom there: “Presence of an elected officia on any board may
give that organization an advantage.” | mean, thereis a point to be
made there.

Mr. Shariff: Not only that, Mr. Chairman. I'm aware of at least a
few former members of the Executive Council currently working
with not-for-profit or charitable groups. Just from an optics point of
view, would somebody usethe officethat they haveto sit on aboard
so that it becomes a landing spot for them when they’re done with
politics? | don’t know if anybody planned it that way, but could that
be one of the optics?

Mr. Rogers: Mr. Chairman, just to add alittle bit to thisdiscussion.
I’'mthinking that if we found some language that took out the cases
where an organization is involved in raising funds that receives
government funding or may apply for government funding or
something like that versus fraternal organizations — you're the
honorary chair of your campus fraternity or homecoming chair or
something like that for your university —I think there isadifference
between those types of organizations that are not in the business of
fundraising in any manner versus organizationsthat aretypically out
doing very significant fundraising efforts. Regardlessof wherethose
funds end up, from the fact that you are someone who is well
connected, so to speak, and if the potential isthere for raising funds
from government, then | can see where it might behoove us to put
something in that distinguishes from those types of nonprofit or
fundraising-type organizations.

The Chair: Well, is this something, then, where the commissioner
maybe should have some discretion; for example, if it was a
particular type of group that would not in the normal course be
dealing with that minister’s department in any fashion? | mean, it
seems to me that there wouldn’t be any harm in that type of
involvement.

Mr. Martin: There could be still the perception — people talk, you
know — even if it's not in your group. For ashort period of time
think thisdoes createthe potential for perception at least. It’sashort
period of time for the cabinet minister where we're saying: don’t
involve yourself in groups. | agree with what George is saying, but
I don’t know how to break it down; you know, take some out, some
in. The charities, the nonprofits are competing against each other.
If there’'s a perception that a cabinet minister is with one, then the
other ones are going to be upset because they're al competing for
limited dollars there.

So | think it's a wise thing not to be involved as a cabinet
minister. | also understand —and | don’t know what thewording s,
how you break it out — that some other oneswouldn’t bein that same
situation, but | think thereisthat potential. 1 mean, if al of asudden
you have a high-profile cabinet minister and you're in the heart
society and the cancer society istrying to get money, you' recreating
that perception.

The Chair: Would you suggest, then, Mr. Martin, that you would
want to break out that item (c) from the other ones and create a
separate prohibition on being an officer or adirector? Isthat kind of
what you' re suggesting then? Not just having it create or appear to
create a conflict, because there is the appearance in any event. |
think that was what you were saying there.

Mr. Martin: Yeah. But I'm aso trying to grapple with what
Georgeistalking about because for so many fraternal organizations
and that, that wouldn’t be the case. There would be no harm.
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Mr. Rogers: Chair of your alumni association for the university or
something like that.

Mr. Martin: Yeah, rather than the broad brush. But there are very
active fundraising groups among many different nonprofit areas.
They hire people to do it full time.

The Chair: We'll come back to Mr. Hamilton in a second, but if |
get the essence of what you are saying, then you're saying that we
should haveastronger prohibition on holding officeor directorships,
other than in the social clubs, religious, or political parties, than we
presently have right now. Isthat fair?

Mr. Martin: Yes.

Mr.Hamilton: Thisisawideberth. For thelast two yearswe have
had several phone calls about going onto a board. That can be a
small board, or it could be Northlands, where two membersin the
Leg. sit on the board — and it's the same in Cagary — and they just
got $70 million. But they don’t get anything personaly. That's
where | say: are you getting paid for this? If they say yes, then you
can'tdoit. If it'sin acommunity, an event or whatever, aslong as
they’re not getting paid or anything, then they can go on the board.
That' sthe way we have doneit. You're going to tell us how we're
going to do it from now on.

1:10
The Chair: Mr. Shariff.

Mr. Shariff: Yeah. | just want members to be aware so that we
don’t make a decision that really standsin the way of progressfor a
lot of groups out there. Fromtimetotime, and | seethisquite often:
let's say, the honorary chairmanship of a certain committee or a
board where the member really doesn’t even attend but where the
titleis used — you know, the Premier isan honorary chair of acertain
thing—and theend product of whatever that organi zation is, whether
it's academic or nonprofit or a research-based organization, is to
benefit Albertans at the end of the day. If the member isnot getting
any personal benefit out of it but the member’s name is being used
so that the association can raise funds that' Il benefit Albertans, |
hope we don't penalize this.

The second group that we shouldn’t be penalizing is the example
like the Stampede board and Northlands and maybe the Homeless
Foundation and others who do need government representation to
direct them so that they end up making the right decisions.

So I'm just cautioning members, you know: let’s beware before
we make any drastic changes to this particular section.

The Chair: Mr. Reynolds, | think you were next.

Mr. Reynolds: | just had one small point to build on the point that
Mr. Hamilton made, which was that if onelooks at that subsection,
section 21(1)(a), (b), and (c), and then if you look at the bottom of
it, it says, “that creates or appears to create a conflict between a
privateinterest of the Minister and the Minister’spublic duty.” I'm
not sure. | think what | hear the Ethics Commissioner saying isthat
if you are the honorary chairperson of asocial club, you don’t have
a private interest necessarily in that, which would mean that you
would have to build moreinto this section, | think. The underlying
assumption seems to be that there is no private interest in a social
club, religious organization, or political party. So if you want to
build that in, then you're creating the assumption that there is a
private interest. Or would you want to rewrite that in a different

way?

Dr.B. Miller: | agreewith that becauseisn’t the assumption that the
office or directorship that is applied hereis on aboard where there
would be some private interest, where there would be some benefit,
whereas the other organizations, other involvements are strictly
volunteer? | think that's not made very clear here. | think the
distinction is between, you know, organizations where you get a
financia benefit and volunteer organizations where there is none.
| mean, if I'm a member of the Gandhi foundation, there's no
financial benefit. Aninterestingthingfor measan MLA: assoon as
| became an MLA, al these organizations didn’t want to have me
anymore. But | guessit’'sdifferent if you'reaminister. If you'rea
minister, maybe they would want to have you. These organizations
want to be nonpartisan.

The Chair: Well, just a caution. | mean, there's a two-part test
that’ sthere aready. Thetwo-part test isthat you engagein employ-
ment or carry on a business or hold office or a directorship other
thaninthesocia club, and the second part of thetest isthat it hasto
create aconflict. Really, that together with the other prohibition on
taking part in discussions and decisions — | think it really covers
most of what we're trying, you know, to get away from. Am | right
there, Mr. Reynolds?

Mr. Reynolds: That was the point | was coming to, but you made
it alot better than | did, | think.

TheChair: Soyou really haveto jump over those two hoops before
you get into aproblem. It hasto create or appear to create a conflict
in addition to just holding the directorship. But theissueraised by
the commissioner is: what about those charitable fundraising things
and volunteer activities? |Isit something that we want to deal with
in a more stringent way, or is it covered in a general way by the
appearance of conflict, which is aready in there? That'sthe issue,
| think.
Mr. Elsalhy.

Mr. Elsalhy: Okay, sir. | would support allowing the ministers to
participate in charitable events and fundraising and so on aslong as
they don’t hold an office or a directorship in that organization.

Let megiveyou an example. Assume one minister whose spouse
has breast cancer or vice versa, her spouse has colon cancer, feels
very strongly about raising funds for the Cancer Society and so on.
They can. | don't think we should really prohibit them from doing
this, because that's a cause that they feel very strongly about, and
that'sa cause that they can relate to. They seeit every day. Maybe
they should not be a director or a board member on the Cancer
Board or the Cancer Society team. They can fund raise, they can
attend the events and participate in discussions and dial ogue and so
on, but they should not be on that board. There is some private
interest in there because based on the funds that they receive, they
can develop acure that might help their spouse. Thisiswhere the
visual isbad.

S0, yes, they can fund raise, but | don’t think they should be on
theboard. | think that’sahappy medium. | think it'safair medium.

The Chair: Well, it'skind of afine distinction because, like | said,
the test iswhether or not there appearsto be aconflict. If you were
the Minister of Economic Development and you were involved in
something to do with a tourism promotion group — the Calgary
tourist and convention board, for example — then there might be an
appearance of a conflict if you sat on that convention board.
Clearly, there’ san appearance of aconflict there, but | think that we
really deal with it in agenera sensein there.
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| don’'t know. You know, what's the will of the committee? Do
wewant to go beyond thisin terms of thingslike charitablefundrais-
ing?

Mr. Martin: | think Mr. Peter Apedaile does hit something, that
volunteer associations, not-for-profits increasingly depend on
government grants. It’'s not so much apersonal thing, but there’'sa
perception of onegroup. Probably the best examples, | think, arethe
ones you talked about, the stampede board and the racing conven-
tion, because those things tend to be thought of as more political
than, say, the Cancer Board or other areas. | don't know. Maybe
it's not worth pursuing.

Thereis, again, that perception that if somebody was avery high-
profile cabinet minister and they’ re with one group, another group
may not be that happy about it, you know, and claim that thereis at
least aconflict. 1t'snot for personal gain, but it's for the charity or
the group — it doesn’t have to be a charity — that they’re involved
with, and that, | think, creates some problems. Now, | don’t havean
easy way to break it out, though.

Mr. Shariff: Maybe a clarification would really help us. | can’t
think of a minister sitting on any board. | can’t think of any. The
only ones that | can think of are honorary chairmanships like
accorded to the Premier. Any other boards are basically represented
through private members. Arethereany cabinet ministersthat realy
sit on any boards, that anybody’ s aware of ?

Mr. Hamilton: | don't.
Mr. Shariff: Soit’s not an issue here today in Alberta.

Ms Del ong: Didn't Pat used to work on raising money for liver?
Maybe shewasn’t ontheboard. Maybeit wasjust for liver research.

Mr. Shariff: It could be. | mean, | do alot of fundraising, but I'm
a private member. As a minister | have never seen a problem in
Alberta, that I'm aware of.

The Chair: Well, Mr. Hamilton, I"'m going to throw this one back
to you and Ms South, as to whether or not you perceive that thereis
an issue there that we should be dealing with.

1:20
Mr. Hamilton: Or at least have some. . .

The Chair: Some guidelineson it.
Mr. Hamilton: Yeah, guidelines.

TheChair: Isthere something, you know, that you would like usto
clarify so that you can interpret the legislation better, or is it
something that is crying out for asolution or aresolution? In other
words, what' s the mischief that we' retrying to remedy here? | keep
using that term.

Mr. Hamilton: | guessit’s making it more simple for the MLAs. If
he goes on a board, he sends us a letter, and we maybe get back to
him or her to seewhat it is, or if they explain in the letter that thisis
doing community work in their constituency, we just send a letter
back and say okay.

Mr. Shariff: But thisjust deal swith ministers; thisdoesn’t deal with
members.

TheChair: That'sright. Presently we' redealing with the ministers.

Therewould be an easy way to resolve that particul ar conundrum,
by putting some sort of a specific prohibition in there on soliciting
abenefit or fundsfor that organization to the government. That'san
easy way to ded withit. If they're dealing with ageneral solicita
tion to the public, a fundraising campaign, that’s one thing. We
could easily build in some kind of a prohibition about lobbying on
behalf of that organization to their own government.

Mr.Martin: That'sthekey right there. It'snot genera fundraising
that people care about; it’s if there are government grants that that
person could be perceived to be lobbying for.

The Chair: Could we get at your problem, then, Mr. Hamilton, if
we put a specific provision in there — just thinking out loud here —
that prohibited aminister in any capacity with acharitable organiza-
tion from participating in asolicitation of abenefit or fundsfromthe
government of Alberta, something along those lines?

Mr. Hamilton: Why wouldn’t you do it as per al MLAs and
cabinet?

The Chair: Well, | guess the rationale is for the same reason that
we' ve separated out the ministers: the ministers are the government.
We as backbench MLAs are ssimply private members; we're not the
government.

Mr. Shariff: My jobasan MLA isto try and get the right resources
out in the community, so | would lobby the government to build
more hospitals or build a certain resource in my neighbourhood. |
do that al thetime.

Mr. Hamilton: That's your job.

Mr. Shariff: That's my job. So why would | have to disclose that
to you every time| do any fundraising for acommunity or lobby for
any government grants to go to my neighbourhood?

Mr. Hamilton: That’strue.

The Chair: | think we should deal with it, first, from the point of
view of the ministers because the ministers really are in a special
provision. Can | get some feedback on what I’ ve suggested therein
terms of what | think getsat Mr. Hamilton’ sdesire, which isto look
at some issues that may be ethically dicey, such as charitable
fundraising soliciting funds back from their own government. Is
there somekind of ageneral consensusthat we should proceed along
those lines?

Dr. Morton: | think that makes good sense. | aso think some
ministers might welcome that because it would give them an excuse
not to be cornered by groupswith the expectation that if they say no,
then it's some sort of rejection. | should think ministers might
welcome this restriction.

The Chair: Mrs. Mackenzie, are you clear on what we're trying to
achieve there then?

Mrs. Mackenzie: | think so, yes.
The Chair: Mr. Reynolds, do you have anything to add?

Mr. Reynolds: In terms of 21(1)(c), as | understand what you're
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saying, that clause wouldn’t necessarily change, but you are talking
about creating a new subsection, if you will, or clause that says
something like, and I'm just paraphrasing here: no minister shall
solicit fundson behal f of any noncharitabl e organization of which he
or sheisadirector or aminister shall not be adirector of anonprofit
organization if that group solicits funding from the government, or
something like that. |sthat what you were talking about?

The Chair: Yeah. | think that’sthe general idea
Doesthat get at what your problem isthen, Mr. Hamilton?

Mr. Hamilton: Well, it was not my problem.

The Chair: No. | mean, you have to administer it though.
Mr. Hamilton: That'sfine, | think.

The Chair: All agreed?

Hon. Members: Agreed.

The Chair: Thank you, Mr. Reynolds, for the clarity there.

Mr. Reynolds: It was just pointed out that | should have said
charitable organizations instead of noncharitable.

Mr. Martin: | thought I'd heard it wrong.

Mr. Reynolds: Yes. It'sthat cold that | was talking about.
The Chair: | guessthat brings us up to question 21.

Mr. Shariff: What section of the act does it relate to?

Ms Dafoe: Part 6 of the act deals with restrictions on former
ministers. That's page 30, if you haveit.

The Chair: We're dealing with section 31 intheact. Dealing, first
of al, with thelist of activities, isthe list of activities adequate, or
isthere anything else that we need to add to the restricted activities
there?

MsDel ong: Areweon 21 or 22?
The Chair: We're on question 21 but section 31 of the act.
Ms Del ong: Okay.

The Chair: We ve got four pieces of paper that you need to look at
here. One'sthediscussion guide, question 21. Y ou’ vegot question
21 with the summary of submissions, then section 31 of the act, and
then Information Paper 9.

| seethat | had alot of comments on thiswhen | went through it.
| looked at the Ontario provision in this regard, and there was
something in there that we have not referred to with respect to the
prohibitions on the cooling-off period. The onething that | looked
at was the issue of lobbying activities, and my suggestion was that
we look at that and add another provision in there that would
prohibit a cabinet minister during the cooling-off period from
engaging in any lobbying activities on behalf of any person or entity
to a department of the public service or a provincia agency with
which the cabinet minister has had significant dealingsduring hisor
her last year. That's along the lines of what Ontario has in there

right now. We don't deal with that specifically during that cooling-
off period.

1:30
Mr. Hamilton: We're going to cometo it.

The Chair: Yeah. The actual time. But what I'm dealing with is
thelist. Thelist, I'mjust suggesting, should be extended along the
linesof —1 think it’s 2 and 4, you know, of Ontario, that | had looked
at there, whatever that means. Oh, that’s those little dots, the little
itemsin there, | think, that | was referring to.

Dr. Morton: Those currently aren’'t on our list of prohibited
activities?

The Chair: During that six-month period they can't do those
specific things there, Ted.

Mr.Martin: Basically, what you' resaying, as| understand it, isthat
this could be away around the act. Acting asalobbyist for agroup
could be a loophole basicaly. So it makes some sense to put in
there, too, that you can’t lobby.

Ms Dafoe: Thereis an existing provision now, 31(1)(c), for those
that have the office consolidation in front of them, that prohibits a
former member from acting on a commercia basis in connection
with any ongoing matter. So, arguably, that may apply to lobbying,
but if you want to provide a specific prohibition . . .

Mr. Elsalhy: Can | ask Ms Dafoe if we can clarify this? Item (c),
again, says, “ The former Minister, whilein office, directly acted for
or advised a department.” So let’s assume that a cabinet minister
was the minister of agriculture, but now he's coming to lobby the
government on energy. Would this apply?

Ms Dafoe: Did he directly act for or advise the Department of
Energy?

Mr. Elsalhy: So the answer would be no because he was only the
minister of agriculture, and supposedly they don't interfere.

Ms Dafoe: | would think generally — I mean, I'd hate to make it
black and white because | guess there could be a scenario where
agriculture and energy worked together on common projects or they
had some dealings that were common.

Mr. Elsalhy: So my point, the issue that Mr. Martin raised, is
basically: should we change the language to say that he should not
perform any lobbying, period, during the cooling-off period?

The Chair: Wdll, | think that if you look at the commissioner’s
information bulletin, his office has already elaborated somewhat on
what the definition of personal dealings with the agency there is,
which somewhat broadens the concept of being their own depart-
ment. It looks at regular and routine contact, for example, as being
astrongindication of official dealings. Soif there have been official
dealings with another department, for example, aong the lines that
you weresuggesting, | think that theinformation —now, the question
iswhether or not wewould liketo incorporate some of those specific
provisions that you've got in your information thing now into the
legidlation and maybetighten that up somewhat so that thereismore
clarity in the act.
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Dr. Morton: | think | would still prefer the broader prohibition on
lobbying per se because any minister who sits in cabinet has
knowledge of things that he or she may not be responsible for or
may not even have direct interaction with but still has knowledge of.
So | think the broader prohibition on lobbying is better.

The Chair: Mr. Shariff, you’ re nodding.

Mr. Shariff: Yeah. You know what? It's a perception issue.

When aminister leaves office, we do have asubstantial transition
allowancein placeto allow that cooling-off period to occur. There's
no prohibition to a former minister going out in the private sector
and working anywhere. Thisisjust to dea with government. So if
you can build in the safeguards for perception, | think it helpsus. It
helps our integrity overall.

The Chair: So something along the lines of Ontario’s wording
there, would that be acceptable to the committee then? Is there
consensus on that?

MsDel ong: | prefer this more direct language that we have right
here. It actualy brings up whether or not they “directly acted for or
advised a department of the public service or a Provincial agency
involved in the matter.” In other words, is there a conflict of
interest? | mean, | think we'realittle bit moredirect thisway. You
know, isthere a conflict of interest? Did this minister set up some
program and then left and became head of the organization that
works with the program? | much prefer that to just sort of saying
that you' re unemployable for six months.

TheChair: Well, just perhapsto add alittle bit to the complexity of
this discussion, let’'s take the example that we were just talking
about, a charitable or nonprofit organization. As soon as the
minister leaves office, would it be okay for him or her to come back
and lobby for agrant to that board or that charitable group? | think
probably not.

Ms Del ong: Why?

The Chair: Well, because of the fact that they still have influence
around the cabinet table in the government. The perception is that
there’'s no impartiality there, that there's a bias or a conflict of
interest.

Mr. Shariff: It'sonly for the cooling-off period.

The Chair: We'retalking about that period immediately following
their departure. In other words, the fact that it's not a commercial
basis, which is what's in there right now —what I'm saying is that
given our previous discussions on the perception that there may be
aconflict of interest there, what we' re trying to rectify wouldn't be
remedied if you only looked at “ accept employment” or “acommer-
cid basis,” which isin there now. So lobbying is a more general
proposition | guessiswhat I’ m suggesting.

Mr. Martin: Well, as Dr. Morton, | think, and Mr. Shariff said,
there are perceptions here, and it’sashort period of time. If you sit
around the cabinet tabl e, you' reobviously going to havemoreaccess
to information or influence or whatever, and all we're saying isthat
for ashort period of timethat not happen. | think it’s cleaner doing
it theway you suggested than trying to lay out that thisisacommer-
cia basis and the rest of it. So | think we may be well served by
doing that.

The Chair: Do you want to make a specific suggestion, then, Mr.
Martin, along those lines?

Mr. Martin: Well, I'm not sure whether the words are missing. |
think what we're talking about, as | understand it at least, is that
there should beno lobbying of government for the cooling-off period
by ex-ministers, period.

The Chair: No lobbying for . . .

Mr. Martin: Lobbying for money or whatever.
The Chair: For abenefit or something.

Mr. Martin: Yesh.

The Chair: We don’t want to prevent them from lobbying for a
policy.

Mr. Martin: A benefit to an individual or his organization.

Mr. Shariff: Lobbying to the government basically.

Mr. Martin: Yeah.

MsDel ong: That'sjust during the cooling-off period.

The Chair: Yes.

Dr. Morton: After the cooling-off period it is okay; you're right.
Mr. Martin: During the cooling-off.

Mr. Lukaszuk: Well, the cooling-off period, you know, as much |
appreciate why it needs to be there, when you really sit down and
think about it, it'sonly there for perception. If you have aminister,
for example — and we had an example of that — who resigns, who
loseshisportfolio at electiontime, simply doesn’t run again or isnot
reappointed to that particular role at election time, then you have a
whole new slate of ministers and awhole new sate of MLAs. | can
see why the cooling-off period would help because his personal
contacts diminish significantly. But if you have a minister who
ceasesto beaminister and an MLA mid-term or at the beginning of
aterm, which happened following the last €l ection, then for the next
three years until the next election he still iswell acquainted with the
cabinet and government of the day for at least threemore years, even
though the cooling-off period is only six months at this point.

Hence the length of the cooling-off period realy becomes
irrelevant. What you really have to rely on is that the process will
not allow a minister or ex-minister to duly affect outcomes of
decisionsregardless of how long the cooling-off periodis. Someex-
ministers may becomeinfluential for maybe 15 yearsfollowing their
role as a minister because of the fact that they remain active in
government circles.

| think it’ sjust semantics, but if we areaiming at perceptions and
if wethink it'll change perceptions, then that’ Il beit.
1:40
Dr. Morton: | think Thomas example points to something that
wouldn’t be caught by the time period that we're discussing, but |
don’t think it disproves the need for a broader prohibition. | think
the nature of the prohibition is that item 2 on the list of prohibited
activitiesthat Ontario has, that you referenced earlier, captureswhat
people have been talking about.
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The Chair: You're referring to the schedule?

Dr. Morton: Yes. The schedule for Information Paper 9, page 2,
summarizes the Ontario act. Bullet 2 says, “can’t make representa
tions to government on own behalf or on another person’s behalf
with respect to contract or benefit.” | think that’ s the legal wording
for saying: no lobbying.

The Chair: That's what | was referring to earlier, bullets 2 and 4
there.

Do you want to make aproposal then, Dr. Morton, onthat, and we
can perhaps achieve some consensus on those?

Dr. Morton: That would be that
part 6, section 31(1)(c) be amended to include the gist of the Ontario
wording.

The Chair: Discussion? Does everybody have a copy of that now?
It's the schedule to Information Paper 9, second page. |Is everyone
agreed on that then?

Hon. Members: Agreed.

The Chair: Anyone opposed? Y ou win some; you |ose some.
The next oneis question 22.

MsDel ong: Excuseme. Question 21. Therewasanitemwedidn’t
look at. It was a suggestion from the Ethics Commissioner adding
the provision “to allow aformer Minister to accept employment ‘in
further service to the Crown’.”

The Chair: Mr. Hamilton, do you want to comment on that?

Mr. Hamilton: Well, we add a provision. We want to alow a
former minister to accept employment “in further service to the
Crown.”

The Chair: Any discussion on that?

Mr. Shariff: | think we have a classical examplein Murray Smith.
Would this kind of prohibit the government of Alberta from using
good people like Murray Smith as our ambassadors to benefit this
province?

Ms Del ong: Just the opposite. It allowsit.
Mr. Shariff: It allowsit?

MsDelong: Yes.

Mr. Shariff: It would allow usto do that?

Dr. Morton: Nothing personal to Murray, but | think that looked
very bad publicly. You have someone leaving government with a
significant severance package and then immediately receiving a
lucrative contract. | think that's the type of cronyism that was
referredtoinan earlier discussion, and | think aone-year prohibition
on that would make sense.

MsDel ong: | totally disagree. Again, | would use exactly the same
example. There is no one who we could possibly have gotten for
that work down in Washington that could havefilled that role, could
have been so effective. | mean, it was absolutely fantastic that we

managed to get him for that, and | think that we need to have the
flexibility to be able to do that.

Mr. Martin: | didn’'t know that Murray was such a superman, that
there was nobody el se around.

No, | agreewith Ted Morton. | mean, that wasamajor issue with
people. You know, we talk about perception. That perception hit
hard here at the time, that this was ajob created for friends of the
government and the rest of it. A cooling-off period for six months
or whatever we decide should be a cooling-off period. As pointed
out, there are jobs other than, you know, getting contracts in
government.

I think that that was avery good example of the public being very
cynical when that happened. | don’t agree that that should happen.
I think cooling off means cooling off. That’s not cooling off; that’s
going into the fire even further.

The Chair: Mr. Lukaszuk.

Mr. Lukaszuk: Thank you. I'll beaperfect politician: | agree with
both of you, with Ms Del_ong and Dr. Morton.

We'reback into semanticsagain. | agreethat nothing looksworse
than a minister who recently has stepped down from his portfolio
and then is offered and accepts a position that may be perceived by
some to be lucrative or influential, but at the same time it doesn’t
only happen in thisgovernment. It happensin every government of
any political stripe. When you haveavailable positionsthat arevery
crucia and instrumental to governance of aprovince or astate, you
will appoint peoplewhom you know and whom you trust and whose
performance has a good, solid track record. You don’t do an RFP
for a position of that sort. You appoint individuals in whom you
trust. A prime example: Liberal Prime Minister Chretien appointed
his brother to the position of ambassador to the United States
because he may have trusted in the track record.

Now, you know, as| said earlier, this cooling-off period, asmuch
aswe need it for public perception, isreally amisnomer because of
the fact that some individuals — and | use the same Prime Minister,
Chretien. He will continue being influential in the federal Liberal
circlesfor aslong as that government isin power because anumber
of the ministers who continue to be ministers he made ministers for
thefirst time. A number of the MPswho remain MPs are affiliated
with him or have debts of gratitude towards him for a number of
yearsto come. Even though acooling-off period may be six months
or ayear, it realy doesn’t change anything.

So | guess that extending it or leaving it the same really will not
pragmatically change anything. It'Il only perhaps change percep-
tions, if that.

1:50

Dr. Morton: | agree with Thomas' s distinction between reality and
perception, but | think a lot of this is about perception and about
trying to restore and keep the public's faith in the integrity of
government. We al know that in politics perception is redlity, for
better or for worse. Probably alot of timesit isfor worse, but that's
the way it is. Particularly for the members of our party as we
approach over three decades in office now, | think it's imperative
that we set some of the very highest standardsfor conflict of interest,
that can become a model for other provinces, even if it contradicts
some of our recent practice. | think this not only would be good
policy, but I think it would be good politics for this party going
forward to set the highest possible examples of integrity in public
office.
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Dr.B. Miller: I'mjust curious because the act does make reference
to appointment by the Crown. Thisis section 31(3)(a). A minister
would be able to take a contract with or benefit from the Crown if
certain conditions were met, one of them being, then, an impartially
administered process open to everybody, you know, and that kind of
thing. | don’t know why you want this added if that’ s already there,
why we have to add this provision to accept employment “in further
service to the Crown” when that possibly is already here although
it's subject to conditions. | like the conditions.

TheChair: Mr. Hamilton, why do you want this provision in there?

Mr. Hamilton: Well, our office doesn’'t permit me to go into the
details of Mr. Smith. If the government wants to hire ministers, or
MLAs for that matter, they can do it openly if you have thisin. |
don’t want to say anything more about that.

The Chair: Well, | think Dr. Miller’s point addresses some of Dr.
Morton’s point too, that to avoid the appearance of cronyism, it has
to be something that’s open in a general competition to all people.
That provision aready isthere. There saprovisioninsubsection (3)
that already allowsthat contract on certain conditions, including the
fact that it's an impartially administered process to select that
person. As Mr. Lukaszuk says, they may be the most qualified.
There may be certain parameters there that need to be met. So the
issueis: why do we need to go beyond what’ s already there?
Dr. Morton.

Dr. Morton: Yeah. | confessthat | hadn’t read 31(3), and it seems
to me that that does do the job with respect to what | was talking
about.

The Chair: Isthere anyone, then, that wishes to proceed? We did
come back to this, Ms Del_ong, because it was an outstanding issue,
but isthere anyonethat wantsto go down that road and proceed with
afurther provision alowing this?

Mr. Shariff: | just want to make a statement that given where we
are at as a province, | think we have arrived on the international
stage. Here | will clarify: | have a persona bias because of my
political affiliation. In my private, personal opinion, | don't think
the federal government necessarily paints the right picture for my
province. So if my province wantsto send a person who represents
the provincia interests on a specia project that will do the right
things for my province and if that person happens to be a former
minister or aformer MLA, | have no difficulty with that. | think we
should be ableto do that so long asthe processisopen and clear and
the disclosureis, you know, publicly made. We should not change
the act to prohibit that occurring.

TheChair: Well, that’s not asuggestion. The suggestion isthat we
broaden the act beyond what is already there in 31(3) to allow a
general allowance, and | don't hear any groundswell of support for
that.

Mr. Elsalhy: Mr. Chair, just to remind myself and the committee,
the Auditor General in hislatest report drew attention to theissue of
appointments. He said that they have to be administered with fair,
open competitions and that, you know, those job placements should
be fully accountable and that they should be people who hold the
highest qualifications. So if we broaden this and have a blanket
allowance for no scrutiny, actually we're damaging our picture.
We're not actually improving it.

Mr. Hamilton: | guess that we put this in here because if the
government —what they did in this case: they were going to have a
test, but they changed their mind. They were going to appoint him,
and they did. So you might aswell put it in there.

The Chair: Well, | think the point is that we do have some restric-
tionsthere now which, hopefully, are enforceable either through the
offices of your office or the Auditor General, which do make some
pretty stringent requirements upon, you know, these contracts with
the Crown. | mean, having to be impartially administered and open
to asignificant class of persons—|I think that it' sreally beneficial to
have that in there in some sense.
So I'm at your wish here.

Dr.Morton: Isyour concern, Mr. Hamilton, that 31(3) soundsgood
but is basically unenforceable?

Mr. Hamilton: In that instance, yes.

Dr. Morton: So, Chair, to go the extra mile, then, the highest
standard would be to actually prohibit such contracts for one year.
Isthat correct? Just an absolute prohibition.

The Chair: That’sright.

Mr. Lukaszuk: Mr. Hamilton, why was it nonenforceable in that
case?

Mr. Hamilton: | don’t want to go into the mechanics of it. You
have to trust me that he was appointed.

Mr. Lukaszuk: So the question, then, would be: what deficiency
exists in subsection (3) that makes it nonenforceable irrelevant of
case studies?

The Chair: Rather than allowingit, | think Mr. Lukaszuk is saying:
isthereanything we can do to makeit more objective and verifiable?
Isthere anything that we could add to that provisionin order to make
sure that the processis transparent and open?

Dr. B. Miller: Wéll, | would prefer just to leave it for now and go
on and keep that in mind when we look at the Ethics Commis-
sioner’ s duties and the process, investigation, and sanctions and so
on, al of that, and come back to this. If it's not enforceable, maybe
it has to do with the kind of Ethics Commissioner office we' ve set

up.
The Chair: The powers.

Dr. B. Miller: The powers. Right.
So rather than change this, | would rather revisit it later, after we
look at the Ethics Commissioner’s office.

The Chair: Well, | don’'t hear any consensus that we want to go
further than what’ s already there. Am | correct in that assumption?
Agreed?

Some Hon. Members: Agreed.

2:00

The Chair: Anyone opposed to that concept then?

Mr. Shariff: One lonesome voice here.
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The Chair: Okay. | think we should move on to the next question
then. 1t's22. Currently the cooling-off period is six months. The
issue is whether or not thisis an appropriate level of time. | think
the submissions that we received were unanimous in saying that it
wasn't adequate.

Mr. Martin: It was not unanimous.
The Chair: There was one person?
Mr. Martin: Onein Camrose thought that six months was good.

The Chair: If you look at the schedules to Information Paper 9,
you'll see in there what the comparable jurisdictions are doing. |
think that there are a couple others that are still six months, but
they’ve ailmost all gone to 12 months or more. In the case of B.C.
they’ re 24 months.

| think that thereisjust onefactor in Alberta, when youlook at the
other jurisdictions, that sort of mitigates here. We're dealing with
the perception of the balance of two things here. Oneisthe balance
between a person’s right to seek gainful employment after the
termination of their position, and we're offsetting that with the
perception of some advantage or impartiality and undue influence
gained by their special knowledge while they were in a position of
the cabinet.

In that regard | think it’simportant for usto keep in mind the fact
that we have this transition alowance here in Alberta, which they
don’t havein other jurisdictions. If, for example, acabinet minister
wasin aposition for two 4-year terms, typical election periods, they
would be entitled to two years' transition allowance after they left.
In away it sort of mitigatesin favour of having alonger cooling-off
period in Alberta than six months because of the fact that they're
getting paid. You can't really rationalize it, saying, “Well, you're
taking the bread off their table,” because we do have that provision
in our province.

Mr. Elsalhy: Further to this, Mr. Chair, there is nothing to prevent
them from working day 1 after they lose an election or after they
retirein their old field maybe or their old profession. It'sbasicaly
their being able to lobby or have the government’'s ear. Some
ministers might argue that this is the only thing they're good at,
talking to government, but | think that's just something that we're
not ready to accept.

TheChair: Mr. Hamilton, | think you’ ve made a suggestion that we
should go to a 12-month cooling-off period. Do you want to add
anything to that?

Mr. Hamilton: Well, we also are proposing that for the senior
officialsin the government.

The Chair: We can dedl with that later. Right now we're dealing
with the cabinet.

Mr. Hamilton: Yeah, that’s right.

Dr. Morton: | movethat we amend it to 12 months. It’'s consistent
with the practice of other provinces, and as you said, any perceived
hardship is mitigated by the transition allowance.

Ms DeLong: | think that we do need to keep in mind that that
transition allowance for many of those ministers who would be
retiring is also the whole sum of their pension, which doesn’t get
them very far.

The Chair: | don't think the transition allowance can in any sense
be deemed to be apension. Asyou know, there’ s a contribution to
half the RRSP alowance, which is supposed to be somewhat
compensatory for a pension alowance.

Any other discussion along the lines of changing it to 12 months
as proposed?

Mr. Rogers: Mr. Chairman, | would generally favour the change to
12 months. I’'m just wondering. Do we have any concern that this
might discourage people from seeking this office and ultimately
hoping to get into cabinet? Isthat aconcern that we should look at
before we suggest this change?

Mr. Hamilton: Thefirst two hurdles are far higher than our office.
The Chair: Isthere anyone that wants to propose any other period?

Mr. Shariff: Just a clarification, Mr. Hamilton. Let's say that
somebody resigned from being a minister three months before the
election and doesn’t run again. What cooling-off period currently
would apply to that individual? At the termination of the office he
would be a private member and not a minister.

Mr. Hamilton: Heran in the election?

Mr. Shariff: No, he didn’t run in the election. He stepped down
from being a cabinet minister one month before el ection.

Mr. Hamilton: So he'sgot 11 monthsto go.
Mr. Shariff: Oh, so the 12-month period, then, would . . . Okay.
Mr. Hamilton: Well, that's the way | understand it.

The Chair: Anyone else want to contribute on this before we vote
onit?
Dr. Morton’s proposd is that
we move the cooling-off period to 12 months for cabinet ministers.
All in favour?

Some Hon. Members: Agreed.

The Chair: Anyone opposed? One. Thank you.

Number 23: “ Should former Cabinet Ministers be able to obtain
an exemption fromtheir cooling-off period from the Ethics Commis-
sioner?’ | presume that that would be for specific permission for a
specific activity or whatever.

Mr. Hamilton, would you like to comment on that?

Mr. Hamilton: Well, it would be assessed. There might be a case
that you would want somebody in that position, and we could hear
what it was and make aruling on it.

Mr. Shariff: You could have an interim person in that office for
three months before an election. You don’t want to penalize that
individual. So | support you.

Mr. Martin: Well, | guessthat’ swhat | waswondering. | mean, we
either haverulesor wedon't. I’ mjust thinking about what you said,
that if there was a person that had just been put in there and lost an
election. Remember, we're only talking about lobbying the
government. We're not talking about work. So it would haveto be
avery exceptiona circumstance.
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Mr. Hamilton: But since we're doing it, we should have away to
deal with that if it arises.

The Chair: Can you envision a particular circumstance where you
would perhaps give permission, where it wouldn't create the
appearance of a conflict to do so? I’'mjust trying to envision what
type of a circumstance would be suitable for a relaxation of that
general proposition.

Mr. Hamilton: It would be an exception.

The Chair: Just what type of a circumstance might be an example?
Dr. Morton.

Dr.Morton: Yeah. Thisisof courseamost unthinkable, but just as
ahypothetical, adifferent party than ourswinsthe next election, and
onacrucial issue, to prove nonparti sanship on aspecial project, they
want to hire an ex-Conservative minister who has a reputation for
fair dealings on a particular issue. Of course, it's a completely
ludicrous hypothesis, but hypothetically it makes the point that . . .

2:10
Mr. Shariff: What drugs have you been taking today?

Dr. Morton: NyQuil at night, DayQuil by day.

But that would be an example. Often at the federa level ex-
members from opposition parties have been appointed to key
commissions by the government party, of course the Liberals, to
emphasi ze the nonpartisan nature of the commission.

The Chair: That's agood example actualy.
Mr. Martin?

Mr. Martin: Yeah. I’'mfeeling charitable today.

Dr. Morton: I'd forgotten about question 23 and the possibility of
exemptions. If exemptions are alowed at the discretion of the
Ethi cs Commissioner for good reason, then therewould beno reason
not to have an absolute prohibition on former cabinet ministers
accepting contracts. If there were a compelling case, it could be
made to the Ethics Commissioner. | apologize for taking us
backwards, but the two are related to one another. The public
interest would be safeguarded by the fact that the decision restswith
the Ethics Commissioner as to whether the exemptionisjustified or
not. The generd rule is: no contracts but the possibility of an
exemption for the public interest in the eyes of the Ethics Commis-
sioner.

Mr. Rogers: Mr. Chairman, just on that specific point, I'd think that
by going that route, you’ d be making the Ethics Commissioner have
to try to make this determination the rule rather than the exception.
| think what we did before with the 12-month prohibition and then
now this point where the Ethics Commissioner has the opportunity
on a case-by-case basis, which should not be that often, one or two
occasionswhere the Ethics Commissioner would haveto rule—if we
went to a prohibition and the Ethics Commissioner is able to on a
regular basis look at exceptions, then | think you've defeated the
purpose.

So | would like to see anything that the Ethics Commissioner has
toruleon berare. | think that the way we' ve got it, the 12-month
prohibition and then this that offers some discretion, not alot — |
don’t know how you'’ d write that.

The Chair: Mr. Hamilton, if there was that discretion allowed,
would it be your view that the circumstances of that allowance or
that exception would be made public, then, and the reasons,
presumably, for it in order not to create that appearance of conflict
in the public mind? It seems to me that if you have a general rule
and you alow the commissioner to make those exceptions, you
should be able to justify it to the public in order for it to be under
scrutiny. Would that be something that you'd . . .

Mr. Hamilton: Yes, | agree with that.
Mr. Shariff: You haveto preserve the integrity of the ethics office.
The Chair: Dr. Morton.

Dr. Morton: Yeah. | don't think | explained myself very well. |
didn’t mean | think what George took me to mean. We were
discussing about 10 minutes ago subsection 31(3), which is the
exception that allows contracts to be let if certain procedures are
followed, and we were discussing whether or not we should — that
creates an exception aready. So if we answer question 23 in the
positive, now we' ve created a broader exception. What |I'm saying
is: take section 31(3) out atogether because it doesn’t work, and
then add the answer to question 23 inthe affirmative. Sothegeneral
rule is no appointments for 12 months, but if there are compelling
circumstances, a government can go to the Ethics Commissioner
under the exception rule and ask for an exception.

The Chair: | think what you're saying is okay to a certain extent,
but youwouldn’t want tolosethe provisionsin subsection (3), which
deal specifically with the impartiaity and the openness of the
process. You'd want to keep that in therein addition to the discre-
tion of the commissioner. Y ou wouldn’t want to throw the baby out
with the bathwater there, because | think there was general agree-
ment that you need to have the openness and fairness of the process.
So wewouldn’t want to leave thewhol ething out there, Dr. Morton,
would we?

Dr. Morton: No. | seeyour point, Chair. | guesswhat I'm trying
to get at is: it seems to be under 31(3) that the decision somehow
seems to rest with the government of the day. | think we should try
to create alegal regime where at the end the of day the decision rests
with the Ethics Commissioner to justify the exemption from the
general prohibition.

The Chair: | think we could achieve that if we said that there was
a general prohibition except in the cases (a) where the Ethics
Commissioner has deemed that it's in the public interest, and (b)
wherethe processisopen and impartially administered, et cetera. So
| think there’ saway to combinethosetwo conceptsand get at where
you are, to have the general prohibition.

Mr. Martin: Well, to come back to Dr. Miller's point, | think that
maybethe problem, it seemed to mein that discussion of the specific
case, seems to be in the powers of the Ethics Commissioner. We
should look at that and perhaps deal with it at that level because if
the Ethics Commissioner is saying something and the government
can do what they want anyhow, then we have a problem with the
whole act. Perhapsto review it there, the actual powers, would be
more appropriate, | think.

TheChair: Toget at thisthing, to marry these concepts, then, could
we take this suggestion that there be a discretionary provision back
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into subsection (3) and add as an additiona proviso that you need to
clear that hurdle. Because we havethe prohibitionson any commer-
cial contracts, then the exception would be where the commissioner
deemsthat it's okay and in the public interest, and you go through
that open and accessible process. Would that get at your comments?

Mr. Martin: Well, I’'m saying that | want to know what powers the
Auditor General hasin this specific case. It doesn’t ook like he had
the powers to do what he recommended, and | think that's an
important thing.

The Chair: The Auditor General or the commissioner?

Mr.Martin: I'msorry; the Ethics Commissioner. Did | say Auditor
Genera? I'm dealing with both of you.

Dr. Morton: Thewording that the Chair has just suggested, which
is procedura in nature, in fact significantly enhances the power of
the Auditor General.

Some Hon. M embers; Ethics Commissioner.

Dr. Morton: Excuse me.

The wording is procedural, that at the discretion of the Ethics
Commissioner an exemption is allowed in the name of compelling
public interest and that the procedure requirements in the existing
subsection (3) are filled. The fact that it uses condition (a) and
condition (b) significantly givesthefinal say to the Ethics Commis-
sioner, which addresses the power issue that you' re concerned with.

The Chair: It adds an additional test to the restricted allowance
there.
Ms Dafoe, you' ve got your hand up.

2:20

M sDafoe: | think perhaps question 23 isalittle bit misleading, and
for that | apologize, because it' sworded asif such a provision does
not exist. But section 31(3)(b) does say that the restrictions on
former ministers do not apply to “an activity, contract or benefit if
the Ethics Commissioner has exempted the activity, contract or
benefit from the operation of subsection (1)” and the former minister
basically doeswhat the Ethics Commissioner tellshimto do. Sothe
Ethics Commissioner now has the power to create the exemption.
Question 23 properly should have said: should former cabinet
ministers continue to be able to, et cetera, et cetera?

The Chair: But there is a subtle difference there because if it's
presently either/or, either you go through that impartial processasan
exception or you get the commissioner’s— 1 think the suggestionis
that you had to clear both of those hurdles in order to have this
contract with the Crown.

M sDafoe: That’sasuggestion of the committee, that it bean “and” ?

TheChair: Yes. That'swhat Dr. Mortonissuggesting, and | would
agree with it.

Mr. Lukaszuk: | agree. In 31(3)(a) | think the last word instead of
“or” following the comma should be “and.”

Then we should seriously takealook at 31(5). | would again seek
guidance from the Ethics Commissioner whether subsection (5)
gives him enough, for lack of a better term, teeth to be able to
enforce subsections (&) and (b).

TheChair: Shall wetake a10-minute break? We'll reconvene, and
we'll come to some conclusion on this issue.

Mr. Shariff: | think we vecometo aresolution. | think we can vote
now. We have a consensus around this room, | think.

The Chair: Okay. Do you want to vote on it then?

MsDel ong: | till don't quite understand. Just change the “or” to
an“and”?

The Chair: Y ou would be prohibited from dealing with the Crown
in a commercial basis or in a contract except on the following
conditions: (&) that you would seek and receive the consent of the
commissioner, who would deemit inthe publicinterest to do so, and
(b) you would go through thisimpartial process. 1t'sacombining of
thetwo tests. You'd have to get through those two hurdlesin order
to have a contract with the Crown.

Dr. Morton: In order to be exempted from the general prohibition.
The Chair: That’sright.

M s Del ong: Just to make thisclear. “Any contract with or benefit
from the Crown,” that we're talking about in (a), is quite different
from “in further service to the Crown.” Okay? To me, the reason
that he should even be looking at these exemptions is because of
service to the Crown; in other words, that there is going to be
considerably more service to the Crown than if this doesn’ t happen.
So | guess|'dreally liketo beableto seethat whole concept in there
in that the decision should be based on sort of the needs of Alberta

The Chair: | think that “contract with or benefit from the Crown”
deals with the issue of service to the Crown except if you were
volunteering your services to the Crown, which nobody has any
problem with anyway becauseit’ snot dealt with. But “contract with
or benefit from the Crown” deals with that issue: service to the
Crown.

Ms Del ong: | guessto me it doesn't. | guessif you seethat it's
very much in the best interests of Albertathat this move ahead, sort
of thing.

The Chair: But we're saying that you can do that provided that the
commissioner saysthat it's okay, it meets his tests, and (b) that it's
an openly transparent process where other qualified people are able
to participate.

Dr. Morton: | think that there's a divide here between the two
lawyers and the nonlawyer because you guys are thinking contract
for services—right?—and Alanaisthinking of servicein the sense
of high-minded civic service.

The contract is a contract for services, and the justification that
would be part of the submission for the exemption to the commis-
sioner would bethat thisisa. . .

The Chair: It includes employment contracts too.
Dr. Morton: . .. highly distinguished former minister.

MsDel ong: Oh, yeah. It does. It'sjust that it's not — I think you
guys understand.
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Dr.B. Miller: | seewhat you'resaying. Why would the (a) and (b)
be distinguished if that wasn't the case? There must be activity,
contract, or benefit. | mean, there's awider scope there than (a) is
covering. | can't think of any examples.

An Hon. Member: Lobbying.
Dr. B. Miller: Lobbying.

The Chair: And we've already dealt with that because we recom-
mended that the Ontario provisions be put in there.

Mr. Shariff: | think Rob can help ushere. Theway | read this—and
we'rejust getting to (3)(a) —isthat if there is abidding process that
exists, and aformer minister wantsto bid like any other Albertan for
aparticular project, then | believe he' sallowed to do that under this
particular section. Isn't that correct?

Mr. Reynolds: | think | agree with what you're saying. | think that
(8) is, yes, asituation where thereis something that it appearsthat it
would be put out to tender or whatever — there was a competitive
process — and (b) would seem to cover the situations where the
requirements of (a) werenot met. Soif you don’t quaify under (a),
then presumably the commissioner could grant you an exemption
under what is now (b). That'show | read that.

Mr. Shariff: So thereason I'm raising thisis that we need to have
both (a) and (b) there, and then whatever (c) we need to add on, let’s
talk about that. But | don’t think we should omit or remove (@) and
(b) asthey are currently. Right?

The Chair: That's correct.
Mr. Shariff: Okay.

The Chair: That's exactly what we're getting at. It's a two-part
test.

So is everyone clear on what the concept is now? Do you want
metorestateit? Okay. Thepropositionisthat subsection (3), which
providesthe exemption, would not apply to conditionswhere (a) the
Ethics Commissioner deems that it's appropriate and proper and in
the public interest or whatever, aong those lines, and (b) that
particular contract or benefit or employment or serviceto the Crown
—whatever you want to call it —isawarded or approved or given on
the basis of an impartial and open process, asit aready statesthere.
Y ou need to have both of those thingsin order to get the exemption.

So can wevote on that? |severyone agreed with what | just said?

Ms DelLong: So | just want to make this clear. Right now within
that first six months, if thereis ajob opening, a minister can apply
forit aslong asit’stotally, you know, impartially administered and
open to a significant class of persons. Okay? Right now he can
apply for that and get it. End of story. But now what we're going
to add on top of that is that he also has to get approva from the
Ethics Commissioner.

The Chair: Correct. It's atwo-part test now instead of one.
Dr.B. Miller: Okay. | mean, | think I"’m content with what's here.
Mr. Lukaszuk: Theway it is?

Dr. B. Miller: Yeah.

The Chair: I'll explain it to you over the break, but let’s vote on it
right now.

Dr.B.Miller: My only questionis: why isit so hard to pressthe (a),
and (b) is easy to do?

The Chair: Okay. I'm going to cal a break, 10 minutes. We'll
have a little discussion over the water cooler, and then we'll come
back and we'll finish off.

[The committee adjourned from 2:30 p.m. to 2:45 p.m.]

The Chair: Okay. We'll cal the meeting back to order. We were
discussing theissue of the exceptionsto contracting with the Crown
and whether or not we should add in these provisions regarding the
permission of the commissioner. Isthere anybody that’s unclear on
what the suggestion was that we were about to vote on and whatnot?
Dr. Miller, you're clear on that now?

Dr. B. Miller: Yeah.

The Chair: Can we ask, then, for a consensus on that issue of
marrying those two concepts, where the commissioner would grant
an exception to contracting with the Crown in an appropriate case
and the process would be either an open tendering process or a
competition that woul d be open to other qualified applicants? Isthat
agreeable? Arewe all agreed on that?

Hon. Members: Agreed.

The Chair: Anyone dissenting from that requirement? No one? So
that's carried then.

Okay. Then we'll move on. The next question is 24, and that's
to do with the sanctions for breaching this part of the act. It's
presently a fine not exceeding $20,000. If you look at your little
schedule, Information Paper 9 — right? — we have six responses on
that. | guessit’snotintheschedule. It'sinthe body of theinforma
tion paper. Right, Sarah?

Ms Dafoe: That'sright. My apologies. It'sin the body. It's at the
bottom of page 3.

The Chair: So page 3 of Information Paper 9 dealswith the issues.
The comments have been made that $20,000 may not be an effective
deterrent in cases where there's a greater benefit to be gained by
breaching theact. One suggestionwasthat it should “be commensu-
rate with the economic benefit that the Member may have gained
from violating the Act.” Also, there's an interesting suggestion in
there that there should be some sort of restitutionary remedy so that
the elected official would have to pay back any gains that they had
made by reason of breach of the act.

Mr. Rogers: Just acomment. | would tend to agree with a compo-
nent of one of the submissions. Whileit’ snot $100,000 or $200,000
or maybecommensuratewith any potential benefit gained, a$20,000
fine in any situation short of, you know, environmental contamina-
tion or something like that is certainly not chump change and
particularly for the people that we' re dealing with in this situation.
One of the comments somebody made was that it has to do with the
ruination of their reputation. | firmly believethat if somebody goes
through this process where they're called to account pursuant to
some report by the Ethics Commissioner and the $20,000 fine, that’s
going to be asignificant hurt on someone. | don’t really see aneed
to changeit from $20,000, personally.
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Mr. Hamilton: | ask you to go to page 34, section 40, and go down
to (8).

The Chair: In the act?

Mr. Hamilton: Intheact. It's on page 34 of the act, and it’s (8).
The Chair: Well, our act isdifferent. Give us the section number.
Ms Del. ong: Section 40(8).

Mr. Hamilton: | ask you to read that. We try to keep out of the
media, and when people phone me from the Journal or whoever
asking about something, | read themthis. Then | say, “Now, if you
want to send the $20,000 now, I'll give you the information,” and
they hang up likethat. Wethink that $20,000isquitefine, and it has
never been used anyway.

The Chair: What if a contract was worth half a million dollars,
though, and they said: well, that’s the cost of doing business, the
$20,000 fine? Without any obligation to regurgitate the money, to
pay it back or to have some restitutionary remedy, then it kind of
invites the breach of it. It's just like a parking fine. You may
someday want to park quite badly and bewilling to pay the $25 fine.

Dr.B. Miller: Well, | think some sort of restitution clause hereisin
order. You know, wetalk alot about restorative justice these days
at every level, whether it’sinvolving sentencing. It's aquestion of
keeping in mind who thevictimis, and if money islost, it should be
restored. So | agree with the other jurisdictions that have some sort
of restitution.

The Chair: The committee should also just remember that what
we' re advocating or what's going into the act is not going to be a
defined sanction, and it isn’t even going to be a defined maximum,
realy. | mean, what we're talking about is the ability to recom-
mend, if I’'m correct in this assumption, to the Legislature. The
Ethics Commissioner can’'t impose any fines. 1t'sonly the Legida
ture, the body of the Legislature, that can impose the punishment or
the fine. What we're talking about is the ability for the commis-
sioner to recommend to the Legidature a certain level of fine.

So | think that you' ve got adouble protection therein terms of the
upper limit. |f you're afraid of the fact that thisis a huge number,
then it still has to be vetted. Even if the Ethics Commissioner
recommended it, it would have to be vetted through the Legidature.
Am | right there, Mr. Reynolds?

Mr. Reynolds: | would think yes, of course, generally. But with
respect to the provision we are dealing with about former ministers
breaching something, it says, “on summary conviction,” which |
took to mean going to court on summary conviction. Likewisewith
the Ethics Commissioner breaching the act or a former Ethics
Commissioner, which is | guess why the act doesn’'t say that
prosecutions must have the consent of the Ethics Commissioner
before they can proceed.

Mr. Shariff: So, Rob, are you then saying that this determination of
the amount will be done by the courts, not by anybody else?

Mr.Reynolds: Yes. That would bethe normal practice, yes, for this
particular part with respect to former ministers and the provision
about the Ethics Commissioner. The $20,000: | would imagine it
would represent to the court that that would be, yes, the maximum
fine.

2:55

Mr. Shariff: Soif you made $20,000 the minimum, the courtscould
go beyond that then?

Mr. Reynolds: Well, that would be interesting. Usually the way
legislationiswrittenisthat there' samaximum fine prescribed rather
than a minimum because then the court would have absolute
discretion. | mean, usually the court would take this, | would
imagine, as asign that the fine would be anything up to $20,000.

The Chair: | guess the reason that that provision is in here is
because after the time they cease to be a minister, then the Legisla-
ture wouldn’t have that jurisdiction over them.

Mr. Reynolds: Yes. Precisely.

The Chair: So while they are aminister, then any breaches would
be dealt with by the Legislature, but as soon as they cease, then it
becomes a matter for the court then, | takeit. Okay.

Dr. Morton: A clarification. Does what you just said explain the
difference between sub (4) and sub (5)?

Mr. Reynolds: Yes.

The Chair: Yeah, that'sright. If they're still an MLA, then they
would have jurisdiction over them. That'sright.

So isthere any willingness on the part of the committee, then, to
move from what the Ethics Commissioner suggested, that the
$20,000 fine is adequate the way it is?

Mr. Lukaszuk: Just on a different point, in response to Mr.
Reynolds' comment, we do have precedents in provincial statutes
where minimums are specified as opposed to maximums. One that
comes to mind instantly is driving without insurance. It has a
minimum fine right now of $2,500 | believeit isand no ceiling set.
So there are precedents for minimums.

Mr. Reynolds: | stand corrected. But there’'sno jail time provided
in this act.

Mr. Lukaszuk: No. It's summary.

Mr. Shariff: Mr. Chairman, based on the clarification that has just
been provided, if wewereto set aminimum of $20,000 and the court
then learns about the financial benefits that the individual has
gained, which are substantial, the court would then have the ability
to fine the individual for a substantial amount, but if you leave the
ceiling at $20,000, then that's the max.

The Chair: Or you could also add in arestitutionary remedy, which
would alow the court to force the person to disgorge the unjust
enrichment. | guessthat isthe way it probably would be phrased in
legal terms. That's a possibility as well.

Mr. Martin: Well, before we get to the numbers, just to get some
idea about how it works, let's say that the Ethics Commissioner
decidesin this particular thing that the act has been breached in the
cooling-off period. Where does it go from there then? What
happens?

Mr. Hamilton: What happens?
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Mr.Martin: Let'ssay that you have made adecision that somebody
has breached the cooling-off period. This is what we're talking
about here. What happens then? Does that come back to the
Legidature before it goes to the courts or go right to the courts?
What I’ m trying to figure out is. how does this process evolve?

Mr. Hamilton: | don't know. |’'ve never been there.

M s South: It snot happened here, but my assumption would be that
the commissioner, having conducted an investigation, isobligated to
report to the Assembly. | would assume that the Assembly then
would direct Justice to take it to court.

M s Dafoe: I'm not sure that necessarily the Assembly would have
to beinvolved. | would think that if thereisafinding that thereisa
contravention by a former member and that person is no longer a
Member of the Legidative Assembly, any person could file an
information to begin proceedings against that former member in a
court on summary conviction.

Mr. Reynolds: We were talking about the former minister provi-
sions here. So, yes, it would depend whether they’ re a member or
not. If they’re not amember, it would precede the courtroom.

Mr. Martin: Well, does the Ethics Commissioner do that, or does
he just make areport?

The Chair: He cannot to do anything in this instance of a former
member because the Ethics Commissioner is an officer of the
Legislature, and it’sonly if the Legislature hasjurisdiction over that
person, which they do over al the members.

Mr. Martin: Yeah. | understand that, but I’m saying: how doesthe
process work?

TheChair: Well, it'sjust likeany act. If you have something that’s
punishable on summary conviction, it could be the highway traffic
act or anything else. It could be apeace officer. It could be anyone,
as Ms Dafoe has said, that goes down and bothers to swear out
information that somebody’s committed an offence. So anybody
could bring those charges on that basis because it’s subject to the
jurisdiction of Her Majesty’s courts.

Mr. Martin: No. | understand that, the process, but it just seems
that thisis. ..

Ms DelL ong: According to section 30 “a breach of this Act by a
Member is not an offence to which the Provincial Offences Proce-
dure Act applies.”

Mr. Shariff: What does that mean?
MsDelong: That | don’t think that it goes to court, doesit?

The Chair: That's by amember. That’s because only the Legisla-
ture has jurisdiction because of the invocation of parliamentary
privilege, et cetera. That'sonly for amember, not aformer member.
Section 30 doesn’t apply in this case of 31 because we're talking
about former ministers unless they’re a Member of the Legislative
Assembly. If they're still amember — let’s say they were a cabinet
minister who is no longer a cabinet minister, but they’ re a member
— then they would be subject to the Legidature, and the commis-
sioner would make his report and recommend sanctions to the

Legidature. But if you're out of the Legislature altogether, then
section 30 doesn’t apply, and you' re subject to the courts.

Ms Del ong: Where does that say that this actually does go to the
courts? | don’t understand where it goes to the courts.

The Chair: Section 31(5).
Ms Del ong: Okay.

Mr. Shariff: | just want to follow on the trend of thought of Ray.
| think he's raising a very interesting point. A former member or
former minister does not report or disclose any information to the
Ethics Commissioner. I’'m not so sureif the Ethics Commissioner’s
jurisdiction really applies to a member once he quits, in terms of
being able to demand information from that individual. So how do
you find that person in violation of or breaching thisact? | just need
this for an information point. Who determines? How do you
determine? How doesit go to the next stage of appearing in court?
Who leads the charge?

Mr. Reynolds: It would proceed, | assume, like what they term a
regular summary conviction offence, and that’swhat the Provincial
Offences Procedure Act appliesto. That’sjust aprocedural guideas
to how you go to court. But if you read the section that Ms Del.ong
pointed out, a breach of this section by a member, and then 31(5)
saysa"“former Minister who contravenes this section and who at the
time of the contravention is not a Member of the Legislative
Assembly,” that's how if you see a contradiction, there isn’t one.
One applieswhen you areamember, and the other one applieswhen
you are not a member.

3:05

Mr. Shariff: Rob, the questionisthis: if aformer member does not
disclose the information to the Ethics Commissioner, how does the
Ethics Commissioner determinethat that person hasviolated thisact
and, therefore, take it to the next stage of charging?

The Chair: It's like any offence under a provincial statute where
any peace officer could lay the charge. It'sup to thetrier of fact, the
judge, to determine whether or not you have solicited or accepted a
contract with a department with which you had significant former
dealings. | mean, it would be up to the judge to determine whether
you fal within that test, but anybody could charge. A peace officer
could charge.

Mr. Lukaszuk: Mr. Chairman, you have to go a step back on this
one. Let'sdraw an analogy. Let's say aminister of infrastructure
ceases to be one, is no longer amember of Legislature. Next thing
you know, he' shired by Goodyear tire, and next thing you know, all
government vehicles are driving on Goodyear tires. How does the
Ethics Commissioner find out that he started working for Goodyear
tireand that Goodyear tire got asweet deal if no one informs him of
it? He can't cal the ex-member any more because he has no
jurisdiction over him. Unless he somehow, through innuendo or
coincidence, finds out about it, he'll never know, will he?

Mr.Martin: And hedoesn't havetheright to investigate it because
he’ s no longer a member.

M s Del ong: It does say on page 34, section 42(2):
Where this Act provides for the doing of anything by a time or
within a prescribed period of time, the Ethics Commissioner may,
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before or after the time has expired, extend the time for the doing of
that thing under this Act.
Doesn’t that give him the right?

Mr. Lukaszuk: He hasto find out first that there is athing.

Mr. Martin: That'sthe point. When you're not in the Legidlature,
how you deal with the cooling-off period iswhat I’ mdriving at, how
you would begin to investigate. The commissioner can investigate
amember of the Legislature, but then during the cooling-off period
if you're not in the Legislature, how does he go about doing that?

Ms South: Well, we actually did do an investigation of a former
minister on an allegation of a breach of the postemployment
provisions, and theformer minister co-operated with us throughout.
That'sjust it; you' re quiteright that the act doesn’t really addressit.

The Chair: Is it something that the commissioner’s office would
like to see enhanced in terms of making a specific provision to be
able to investigate former members, or isit not a concern?

Dr.B.Miller: Mr. Chairman, | remember that in the discussion with
the Ethics Commissioners this came up. Dr. Shapiro, from the
House of Commons, said that they have so many people that the act
extends to that if they had to pursue every person and check up on
them for the next two years, they’d have to triple their staff. That
was the gist of what he was saying.

| think that in this section 31, really, the Ethics Commissioner’s
roleisvery limited. He can provide an exception, and that’ s about
it. | don't see any grounds here for investigation.

The Chair: | think we're getting alittle bit off topic. Can we come
back to the issue of the sanctions here and whether or not we need
to deal with the sanctions? |s there a genera feeling that a former
member — again, this is the one that’s going to be enforced by the
courts — guilty of an offence is liable to a fine not exceeding
$20,000? Isthat adequate, first of all, that number?

MsDelLong: | do like theidea of restitution.

The Chair: Okay. We can come back to that. Let’s deal with the
fine, and then we'll see whether there are other sanctions that need
to be added to it. Isthat okay?

MsDel ong: Okay. W, | just see this as more than the $20,000.

TheChair: Right. Thisisafine; thisisnot arestitutionary remedy,
which could be in addition to this.

Ms Del ong: Right.
The Chair: Do you want to make it part of the fine or increase it?

Mr. Lukaszuk: What fines do other jurisdictions have under this
section?

The Chair: It'slaid out in the volume.

Ms Delong: Some have just fines, and some have restitution and
fines.

The Chair: Page 3 of Information Paper 9. Ontario and Saskatche-
wan have $50,000.

In Manitoba, a judge may require a member to make restitution to

the Government for any pecuniary gain which the member has

realized in any transaction to which the violation relates.
So there's your restitutionary remedy. We've got fines up to
$50,000, and we've got a restitutionary remedy in other jurisdic-
tions.

In Nova Scotia, a Member may be required to return any benefit

improperly obtained. In Newfoundland, Northwest Territories and

Nunavut, a Member may be ordered to pay compensation or

restitution.

Those are additional powers that we could recommend that the

Legidature give to the courts under that section.

Mr. Shariff: Let's go $50,000 plus restitution.
The Chair: Mr. Shariff?

Mr. Shariff: | make a motion that we increase from $20,000 to
$50,000 and add on a provision for restitution.

The Chair: Discussion?

MsDel ong: | think that the earlier discussion about increasing the
fine was because, you know, theoretically you could make some big
windfall, and the $20,000 wouldn’t cover that windfall. If wewere
to first of al require that restitution be made and then a possibility
of afineon top of that, | don’t seethat wereally need to increase the
vaue of thefineat al.

The Chair: Good comment. Anyone else?

Mr. Martin: I'm still figuring out how you're going to do it.
The Chair: You're content with it the way it is?

Mr. Martin: That'sfine. I'll support the motion.

Mr. Lukaszuk: Wéll, there are reasons why we have finesand why
we have restitution orders. They each serve a different role in a
justice system. The restitution is simply to allow the Treasury to
regain any dollars that they may have lost as aresult of anill gain.
The fine is a punitive measure that deters others from engaging in
such an activity. | guess we have to think of it from both perspec-
tives: (a) do we want to recover the dollars that may have been
gained in an inappropriate manner, and (b) do we want to have a
prohibition type of measure more effective than $20,000? | think
one could effectively argue in favour of both.

The Chair: Well, deding with Mr. Shariff’'s motion, is there
anybody else that wants to contribute to the discussion before we
vote on that?

Mr. Reynolds: Just one small point. | think the finesare payableto
the Crown anyway. If you're looking at restitution, I’'m not sure
who you were contemplating restitution would flow to. Given the
wording of the part that we' re talking about here, the offence would
probably be against the Crown, would it not? The Crown would be
the one that would be receiving the restitution, and it would also
receive the fine?

The Chair: Well, not necessarily. There could be somebody else
who lost a contract to a member who abused his privileges there.
That's why the three jurisdictions of Newfoundland, Northwest
Territories, and Nunavut have, the way | read it anyway — in the
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summary it says that they could be ordered to pay compensation or
restitution. A restitutionary remedy could a so apply not only to the
Crown but to someone who was disadvantaged by virtue of losing a
contract to a former cabinet minister or something. | could see
circumstances where the court would want to make a restitutionary
order on those cases, where somebody €lse had lost an opportunity
or maybe even lost acontract if it was terminated and taken over by
aformer cabinet minister.

315

Mr. Reynolds: It's an interesting proposition, and I’ m not sure of
the extent of the restitution in there. | would think that what you' re
discussing might be in the nature of a separate civil claim, but I'm
not that familiar with how the restitution schemes work.

The Chair: Well, it could be worded in such away that we would
say that the court may order restitution or compensation to any party
who suffered aloss.

Anyway, any other discussion beforewevote? Then Mr. Shariff’s
suggestion is that we would increase the maximum fine to $50,000
and that we would a so introduce the concept of restitution as some
of the other jurisdictions have in their legislation, allow ajudge to
make a restitutionary order in addition to any fine.

Mr. Shariff: Restitution or compensation: those are the two words
in there.

The Chair: Right. Yeah.

Mr. Elsalhy: Mr. Chairman, | probably misheard it. Isit to replace
afine orisitin addition to afine?

The Chair: In addition to or in place of. 1 think it's just an addi-
tiona remedy. | would put the word “or.”

Mr. Elsalhy: Not both?
Mr. Shariff: The court will decide that.
Mr. Elsalhy: So “and/or.”

The Chair: Yes.

All in favour? Anyone opposed? It'sunanimous. Okay. That's
number 24.

Moving on to number 25, here’ sthe question regarding the Ethics
Commissioner . . .

Mr. Shariff: Mr. Chairman, beforeyou moveto number 25, will we
have a chance to come back to raise a probing question?

Mr. Martin: Yeah. | think that's an important issue. Passing
legislation that we can’t do, or whatever. How do we deal with that
cooling-off period? We can put al we want in here, but if people
thumb their noses at it, there may not be much we can do unless it
has to be with some other legislation.

The Chair: Well, not really.

Mr. Lukaszuk: Maybe the Ethics Commissioner can help us by
answering this: would it be of any advantage to the Ethics Commis-
sioner’s office if his ability to conduct investigations or obtain
disclosureswas extended to theterm of the cooling-off period so that
he would still have full jurisdiction over a member during the
cooling-off period?

Mr. Martin: It's not there. That's the point. They said the only
reason they had authority isthat one minister co-operated, right? He
didn’t have to.

The Chair: There's no reason why it couldn’t be done as Mr.
Lukaszuk has suggested. It's apiece of legislation that has applica-
tion to whoever it appliesto. Do you want to suggest that that be
part of the answer to question 25, then, which iswhat we're moving
on to in any event?

Mr. Martin: Well, wherever it fits.

The Chair: The ability to conduct investigations on their own
initiative would also include the ability to investigate former
members up to the end of their cooling-off period then.

Mr. Martin: Yes. | think that solvesthe problem because you have
some legal authority to be able to doit. It seemsto me that if this
happened during the cooling-off period and the person said, “Y ou
have no authority over me,” if we haven’'t done that, he couldn’t
investigate. How could he investigate?

Mr. Hamilton: We can't.
Mr. Martin: That'swhat I’'m saying.

Mr. Hamilton: A whistle-blower would want to come and give us
aletter sowe d investigateit. Some of them are probably not going
to be able to, or they’re way out of their league or something. But
for another person wemight find that he or sheishonest, and we can
look into it without having somebody in the government give us a
letter. | think it's important.

The Chair: Does somebody want to make a motion to that effect
then?

Mr.Martin: Well, | would say that the Ethics Commi ssioner should
be able to conduct investigations for ex-ministers up to the end of
their cooling-off period.

The Chair: Discussion on the point? Agreed?
Some Hon. Members; Agreed.
The Chair: Anyone opposed?

Ms DeLong: I'm sorry. | still don’'t understand why this isn't
covered under 42(2), why you don’t aready have that ability under
42(2). It says, “Where this Act provides for the doing of anything
by atime or within a prescribed period of time, the Ethics Commis-
sioner may, before or after the time has expired, extend the time for
the doing of that thing under this Act.”

The Chair: Because those are specific prescribed times in the
legislation. | think the one that it refers to there is, for example,
under thereporting provision, that you haveto report within so many
days to the Legisature if I'm not mistaken. So there are some
specific timelinesin there that that’s probably meant to apply to.

MsDel ong: So you're saying that we need something else where?
Whereisit that we need something else to open it up?

The Chair: Well, because under section 31, that we just dealt with,
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aformer minister is subject to the jurisdiction of the courts. The
suggestionisthat in order toinitiatethisprocess or to have somesort
of policing, for lack of a better word, of the conduct of the former
members, you need some powers on the part of the commissioner to
be able to go out and investigate whether or not there's been a
breach, which then presumably ought to be reported to the authori-
ties, a peace officer or whatever, in the normal course of businessiif
there’ sbeen aperceived breach of theact. So Mr. Martin’s sugges-
tionisthat he be ableto go out and investigate after the personisno
longer amember.

Mr. Reynolds: | haven't checked the other jurisdictions’ legislation
on this, but you may want to consider a penaty for someone who
doesn’t co-operate, then, aformer minister.

The Chair: Well, we're not saying anything about the necessity of
co-operating, are we?

Mr. Reynolds: No. But if you had something that said that aformer
minister must co-operate with the Ethics Commissioner, what
happens if they didn’t? What happens if they said, “I’m glad you
put that in, but I’m not going to” ? Without a penalty, therewouldn’t
be a sanction to prohibit them from doing that.

TheChair: Presumably theway that you would deal withitisinthe
same way that you deal with contravention of the section asawhole.
Itisto say that if you didn’t co-operate with the commissioner, then
you would be subject to a fine in accordance with the court’s
discretion.

3:25

Mr. Reynolds: Yes. | just wanted to makethat point clear, that non
co-operation with the Ethics Commissioner would constitute a
separate offence.. . .

Mr. Martin: A breach in itself.

Mr. Reynolds: Yeah. ... for which you could be fined, and then
that would have to be taken to court.

The only thing | want to add isin terms of consequential amend-
ments. If you follow down this line or say, “Well, if the Ethics
Commissioner investigates something,” the problemyou’ regoingto
have is: how can you impose something on a former minister? He
or she has obviously stopped being a member. At which point,
someone may want to consider whether there should be an amend-
ment to the confidentiality provisions of the Ethics Commissioner’s
act because if the Ethics Commissioner does an investigation and it
does turn up evidence that should go or perhaps could go to alaw
enforcement jurisdiction, the Ethics Commissioner would presum-
ably still be bound by the confidentiality requirements. | think the
provision refers to an inquiry under that section, Karen, if that's
what you' relooking for, and | don’t think thiswould be necessarily
an inquiry.

Anyway, it’ sjust aconsequentia amendment thecommitteemight
want. Forinstance, evenif aformer minister didn’t co-operate, how
would the Ethics Commissioner make that known?

TheChair: Okay. We ve aready voted on this proposition that the
Ethics Commissioner be able to investigate, correct? So the
consequential amendments that we might recommend, as Mr.
Reynolds has put it, are, number one, that we need some provision
in there that the former member must co-operate with the investiga-
tion of the Ethics Commissioner and, secondly, that if warranted and

if the Ethics Commissioner deemed that there was an offence under
the act, he would have aright or an obligation to disclose that to
relevant authorities for enforcement purposes. Am | capturing what
you were getting at?

Mr. Reynolds: Yes.

The Chair: Any discussion on those ancillary amendments that are
being proposed? So they redlly al go together. If you're going to
investigate the person, you need to be able to investigate, and you
must be able to do something with the results of your investigation.
All in favour of that proposition then? Anyone opposed? Okay. |
think we' ve got that capsulated.

That is the general proposition to do with former cabinet minis-
ters. Now can we move on to the broader general proposition, which
is what the Ethics Commissioner has asked us to proceed on:
whether or not the Ethics Commissioner ought to be able to in any
event conduct aninvestigation ontheir owninitiativewithout having
to wait for arequest to do so. Mr. Hamilton, do you want to speak
to that?

Mr. Hamilton: Well, we're asking you to do that becauseif there's
something going on and we hear about it or something, we can’'t go
and investigate it until somebody sends us a letter, signed. | don’t
see us having a whole bunch of detectives running around, but it
would be helpful sometimes.

Mr. Shariff: | just want to use this analogy of the Auditor General.
They do havetheregular auditsthat they do, but if they get informa-
tion about something that is inappropriate, they do have the ability
to go and investigate. Applying that same logic here, | think the
Ethics Commissioner should have that ability if that information
comes to their office. So | believe we should support this request.

The Chair: Any other commentson that? Did everyone agree with
what Mr. Shariff just stated? Okay. So arewe agreed, then, that the
investigation ought to be carried out on theinitiative of the commis-
sioner?

Hon. Members: Agreed.

The Chair: Anyone opposed? It's unanimous.

Okay. We'll move on to the next question. Question 26 is:
“Should there be alimitation period after which the Ethics Commis-
sioner would be prevented from investigating?’ That is al so part of
Information Paper 10. There are a number of pieces of legidation
that have prohibitions on prosecutions and whatnot.

Mr. Reynolds, do you want to — you' re cringing.

Some Hon. Members: Put him on the spot.

The Chair: Presently the Limitations Act in Alberta, generaly, for
civil actionsistwo years from the date of discovery, but thereisan
overriding provision — | believeit’'s 10 years, if I’'m not mistaken —
after which no action could be taken on a claim or potential claim
even if you didn’t know about it at the time.

It seems to me that there’s some commonsense element to that
element of discovery, but | think that maybe 10 yearsisfar too long
to wait to foreclose this thing. | personaly would think that
anything after aperiod of five years— given the fact that the average
term of a member is somewhere around four, usualy the normal
period between elections, a period of four or five years would be
morethan adequate asalimitation period. But | think that probably
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it'sagood ideato have alimitation period. We don’t want people
resurrecting things 10 yearsafter somebody’ sleft officeor whatever.

Mr. Lukaszuk: Mr. Chairman, why not use the standard statutory
limitations that we have set out in the rules for civil actions? Why
extend it to four years? The statutory limitation otherwise would be
two years, wouldn't it?

The Chair: What | just was suggesting is that maybe we'd want to
have the discovery rule incorporated in there, that it would be two
years from the date that it becomes known to the commissioner or
whatever but not later than five years from the time that the alleged
offence took place.

| just think that you haveto turn the page sometimes; you can’t go
back digging up skeletons out of the closet indefinitely. | think it's
agood thing to have some sort of alimitation period beyond which
you don't go, like | said, digging up skeletons.

Dr. B. Miller: Mr. Chairman, | like the idea of four or five years, |
mean, because it coincides with the length of aterm, of a session.
A member might be an MLA only for one session, one term.

The Chair: Well, Saskatchewan istwo years after you leave office,
during which you can prosecuteit. P.E.l. istwo yearsfrom the date
of the contravention. So it may not even be known for a period of
time. | wasjust suggesting maybe alittle bit longer period.

Mr. Shariff: | like the two years after you leave office.
Mr. Martin: That could mean for some members along time.
Mr. Shariff: Butinthe sensethat nobody can come on awitch hunt.

Mr. Martin: No, but there are people that have been members for
20 years. You mean two years. . .

3:35

Mr. Shariff: After you leave your office, a charge — what are the
words that he used, the legal language?

The Chair: So if | understand Mr. Shariff, he's suggesting some-
thing along the lines of the Saskatchewan provision there, which
would preclude the court from convicting anyone—the prosecution,
| guess, would haveto beinitiated within two years after the former
member leaves office. After you quit the Legislature, there are two
years in which somebody could charge you with an offence under
the act, you know, of dealing with the government improperly or
whatever.

Ms Dafoe: I'm thinking out loud here, so pardon my rambling.
Karen South just pointed out to me that the legislation now only
authorizesthe Ethics Commissioner to investigate current members.
The Chair: We've aready recommended that he be able to
investigate former members. Now we're talking about the limita-
tion.

Ms Dafoe: Former ministers.

The Chair: Yeah, former ministers.

Ms Dafoe: So if | understand it, then, the Ethics Commissioner
would be able to investigate people. Say, if your term ends tomor-

row, they would be able to investigate your file for two years from
tomorrow.

The Chair: That's what Mr. Shariff is suggesting, and this is a
recommendation of the committee.
Mr. Elsalhy.

Mr. Elsalhy: Thank you, Mr. Chairman. | think | agree with your
version of it when you recommended two years after the discovery
and five years after the offence has taken place because some people
might not be very comfortable bringing it to the attention of the
Ethics Commissioner until after a certain period has lapsed; you
know, like whistle-blowers who feel insecure or who are faced with
some pressures. So five years would allow them to come forward
and dleviate that concern that they might have.

The Chair: Let's get there first. We've got two years on here.
Let's see if we can get some kind of a limitation on when this
investigation — we've recommended that at least for ministers we
would be able to investigate these transgressions after they’ ve | eft.
Now, let's talk about this limitation. Mr. Shariff suggested two
years. Let'sjust seeif there' sagenera consensus. Again, we'll do
that; then we'll seeif there's any appetite for going beyond that. Is
that okay?

Mr. Lukaszuk: Two years seems like a proper date because the
commissioner has the entire time while the member isin office, so
aminimum of four or five years, however long thetermis. In most
cases it's more than one term, so he has that entire timeline to
investigate. Then he still has two more years after the member has
left the office. Two yearsis not an incidental date, becauseitisa
statutory limitation date, the limitation for civil claims aswell.

The Chair: Anyone else want to contribute?

Ms Dafoe: Another thought. Thinking on the fly here again.
Generally speaking, if the Ethics Commissioner finds a member to
have breached the act, the Ethics Commissioner makes arecommen-
dation to the Assembly, and the Assembly makes a decision as to
what sort of penalty or sanction to impose on the member.

Now, if we're talking about the Ethics Commissioner’s office
during an investigation into a person who is no longer a member
making a recommendation as to a sanction, the Assembly no longer
has authority to impose a sanction over the person who is no longer
amember of the Assembly. So query whether there would be aneed
for different sanction provisions for the Ethics Commissioner to
recommend because the Leg. Assembly is going to impose afine or
apenaty. They may suspend sitting in the Assembly.

The Chair: Sorry. I'm not following you. What we're talking
about is the limitation on the right of the commissioner to — well,
we've already dealt with the issue of investigation. What we're
talking about is the limitation on the prosecution of somebody
whom, presumably, the Ethics Commissioner hasfound by virtue of
his investigation to have breached the act in his view. So that's
something that would end up going to the court. We're not talking
about the Legislature. At the point they leave, as you point out,
they’ velost jurisdiction over themember becausethey’ renot subject
to the rules of the House.

Ms Dafoe: So you're still talking, then, about going after former
ministers, not members?
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The Chair: Well, what Mr. Shariff isadvocating isthat we put alid
onit. We'd say: look, two years after you leave office, we don’t
care, realy, what you' ve done because it's water under the bridge.
It'sgone. We've put alimitation onit. In other words, you would
have to be prosecuted for an offence under that within two years. |
mean, that’s what he's suggesting.

Ms Dafoe: So that’s within two years of the offence taking place.
The Chair: No. He suggested two years after leaving office.

Ms Dafoe: But if someone's|eft office—1'm sorry. Am | the only
one who's not understanding this? | guess| am. I'll just sit back
and listen.

Some Hon. Members: No. No. You'reright.

The Chair: Wdll, it's only six months right now, the ministers
cooling-off period, and we' ve recommended to go to 12 months.
But we're talking about two years after they’ ve left office.

Ms DelLong: This is members now that we're talking about, not
ministers.

Mr. Reynolds: You're talking about members.

Mr. Shariff: Mr. Chairman, just maybeto help, | will just withdraw
the motion that | made. Let’s have a little more understanding of
what the subject matter is, what the issue is. Then maybe another
motion can cometo thefloor. Solet mejust withdraw it so that this
confusion that I’ ve raised by putting in two yearsis clarified.

The Chair: | don’t think it's confusing.
Mr. Shariff: It's not confusing?
The Chair: It's helping to focus the discussion.

Mr. Shariff: Isit? Okay. Wdll, then, I'll |et the lawyers sort it out
for us.

TheChair: Well, we' ve got two issues. Oneiswhether or not there
should be alimit for the investigation to take place — right? — then
possibly alimitation after which somebody could not be prosecuted
under the act because the Legislature no longer hasjurisdiction over
them and the courts do. So we could deal with both of those
conceptsin termsof the limitation and what isthe appropriate level.

Mr. Reynolds: Therearejust afew points. To my knowledge there
is no provision in the act right now to go after a former member.
I'm not talking about a former minister. I'm taking about a
member, amember who was not amember of cabinet. If that person
isaccused of doing something and they’ ve left —that, | think, isthe
situation Ms Dafoe is talking about — the commissioner wouldn’t
havethe authority necessarily to compel them, and, two, therewould
be no penalties that could be brought because the Assembly would
have lost jurisdiction over this person.

So you would have to add something into the act to make them,
well, if you want, quasi criminally responsible. The sameprovision
that you have concerning former ministers you would have to make
with respect to former members. It escapes me what other jurisdic-
tions do on that point. | think that the committee would have to

decidethat because the commissioner and the Assembly would have
lost jurisdiction over aformer member.

The Chair: Presumably, the circumstances in which that would
happen would be under section 2, and the only thing | could think of
is where they sat in on a decision of a committee and it was later
found out that they werein conflict, for example. If they’d satinon
acommittee meeting and advocated a certain government policy or
a certain contract or whatever and had neglected to absent them-
selves and had voted on this thing and it later surfaced that they’d
been involved in the thing and that they had a personal interest at
stake, then you're saying that there would be no way to follow up
with them once they’ d | ft the L egislature unless we change the act.

3:45
Mr. Reynolds: Yes. That would be my point.

The Chair: | guessthat’s another complicating issue.
Mr. Martin: lsn’t that what Saskatchewan said that they’ d done?

M sDel ong: Whereistheinformation about the time framesfor the
other provinces?

M s Dafoe: The other provinces don’t have time frames except that
there’'s something in Saskatchewan’s legislation. 1'm just looking
for it now.

The Chair: It's page 2 of Information Paper 10.

Mr. Martin: So they must have made some provisionsin their act
in Saskatchewan to cover that.

The Chair: Can we come back then? | want to try and focus the
conversation back on the suggestion. Would you be willing to put
your resolution back on the table, Mr. Shariff, please?

Mr. Shariff: Yes, sir.

The Chair: Can we deal with the proposition first of al of a
limitation beyond which the Ethics Commissioner couldn’t com-
mence an investigation after aminister —it’saminister now —leaves
office?

Ms Dafoe: It's a minister in Saskatchewan. It's a minister. So
that’s atypo, and it's my mistake.

Mr. Lukaszuk: | think it would bring afair balance. Thisisonly a
proposal to the Legidature; we're only recommending. If the
Legidature was to adopt our recommendations, we have given
significant additional powers to the office of the Ethics Commis-
sioner. Now he has full authority over a minister, full jurisdiction
over an ex-minister for the period of cooling off. We'll be discuss-
ing the extension of the cooling-off period. We have aso increased
the punitive and the restitution measures that he and courts can
impose. So to balance this off, | think it would be afair suggestion
to put acap onit for how long he can do that, and two years, because
it is in line with other laws that govern filing civil suits in this
province, seems like a reasonable date to put on it.

Mr. Reynolds: | just want to point out, Mr. Chair, that the Provin-
cia Offences Procedure Act is quasi-criminal. Of course, the
province can't make crimina law, so it's quasi-crimina. It pre-
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scribes that it's supposed to be six months: “ Subject to any express
provision in another Act, no proceedings to which this Act applies
may be instituted more than 6 months after the time when the
alleged offence occurred.”

Now, thereason | point that out isbecauseit isquasi-criminal. If
you did proceed against aformer minister, it would bein court — of
course, you can set a different period, two years. The reason, |
think, why it's shorter is because for offences there’ s aneed for the
accused to know what the charges are in a timely fashion, and for
other offences it is two years, for Criminal Code offences, | think,
under summary conviction procedure, generally speaking. Butthat’s
thereason why it’ salittle shorter in quasi-criminal proceedingsthan
civil proceedings.

The Chair: Well, given that that would apply to a former minister
interms of the court’ sjurisdiction, then really there’ sno need for us
to go beyond that because that’s an overriding limitation, in any
event, for the prosecution. There’ sno need for the commissioner to
be investigating a year or 18 months or two years after if they
couldn’t charge them anyway. Correct?

Mr. Reynolds: Well, you can make a longer period in legidation
that said: subject to any provision in another act. Thegeneral period
is six months. So the way it is, if the legisation is silent, the
provisions of the Provincial Offences Procedure Act would be read
in, and it would be asix-month limitation. But you can prescribe a
longer one.

The Chair: | see.
Well, we have a suggestion here in terms of investigations.

Mr. Lukaszuk: Extending it.

The Chair: Two years. Mr. Lukaszuk, you supported that.
Would there be any other discussion regarding alimitation being
put on the ability to investigate former ministers at this point?

MsDelLong: | would suggest that we just leaveit asis, that we let
the six months apply rather than extending it, you know, especialy
extending it.

The Chair: Okay. We're talking about the investigation at this
point, not the prosecution.

Ms Delong: But if there's already a six-month limit, then why
extend the investigation?

Mr. Rogers. Mr. Chairman, just to be clear, the six months that we
dealt with earlier was for cooling off, was for ministers moving into
other types of work that may or may not be not in conflict with but
relative to what they did in their life as a minister. Now we're
talking about any breach, anything that would be subject to some
sanction beyond their term as a member.

Mr. Martin: That'sal MLASstoo.

Mr. Rogers. Right.

So it seems we' re confusing the two when we talk about the six
months. The cooling off was specific to something to do with
someone’ s ministry. Now we're talking about anything worthy of
sanction beyond their term asamember. That’ swherel thought we
were, unless|’ve missed it. Havel?

MsDel ong: We're getting awhole pile of thingsall mixed in here
now.

The Chair: Yeah, but let’stry and keep it narrowly focused on the
issue of investigation at this point. We're talking about former
ministers. The suggestion has been made that we would extend it to
former members as well as ministers, but we haven’t discussed that
yet, and let’s leave that aside for the moment.

For the moment let’ sjust focusin on whether wewant to put some
fences around the ability — we' ve suggested that we're going to
make a change to allow the commissioner to investigate former
ministers. Right now hedoesn’t havethat power, but if wedid allow
himtodoit, wewouldn’t want to allow himto do it indefinitely. As
Mr. Lukaszuk says, we' d want to put some fences around it. So the
suggestion isthat two yearsis the appropriate period beyond which
you can't look into some transgressions or whatever. It's only 12
months anyways during which the cooling-off period that we were
recommending would be there. So two years is more than enough
time, | think, to get where we're going.

MsDel ong: | don’t understand why we would give him two years
to investigate if it's only six months that he has to be able to lay
charges.

The Chair: Well, we haven't dealt with that yet.

MsDafoe: Yeah. You can changethat six monthsin thislegislation
if you choose to do so.

Ms Del ong: Okay.

Dr. B. Miller: It doesn’'t seem to make sense to have two years if
there's only a one-year cooling-off period. Why would we, if the
one-year cooling-off period isover . . .

The Chair: Because it might happen at the end of his cooling-off
period, one year |ater.

Mr. Lukaszuk: | think that some of the confusion may be arising
from: the offence may have happened prior to the end of the term.
A minister may have committed an act which put himin breach prior
to the end of the term. He doesn't run again, he's no longer a
minister, and the cooling-off period only applies to his actions
subsequent to his not being a member anymore. But the Ethics
Commissioner still should have a prescribed period of time during
which he can investigate his conduct while being a minister prior to
the elections, which has nothing to do with the cooling-off period.

M sDel ong: So doesthistwo yearsapply to everythingall thetime?
In other words, if he’ s been in office for 10 years, is this two years
just the last two years?

3:55

The Chair: The suggestion was that it be from the time they leave
office.

MsDelL ong: And then two years after. So then if hewasin public
office for 30 years, you could go back 30 years and investigate
something that happened 30 years ago because he' s till in office?
The Chair: That's the suggestion.

Mr. Shariff: Today if amember has been in office for 30 yearsand
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information comes to the Ethics Commissioner about something he
did not disclose 25 years ago, | believe that he hasthe authority even
today to do that investigation.

Mr. Martin: Only up to the time the act was proclaimed.

Mr. Shariff: Or whatever, yeah, 10 years ago. So, Alana, if when
you got elected you did not disclose some piece of information that
you should have and that only comesto light today, | think they can
investigate today.

The Chair: Ms South, do you have something to add on that?

Ms South: No, we can’'t go back that far. The act says that “no
proceeding may be commenced under this Act in respect of an
alleged breach of this Act committed prior to March 1, 1993, the
coming into force of the act.

The Chair: The act came into force then. Okay.

Mr. Martin: | don't know why we need to break this one down to
be just members, because we're not talking about the cooling-off
period, rather than ministers — we're al the same in that regard, it
would seem to me—and do it twice. |I'm still not sure.

Again, to come back to | think your point, how do we enforce it
after those two years? Let's say that it starts an investigation and
that it's during the time they’ re no longer members, so the Legisla-
ture doesn’t have any authority then. Have we got that figured out?
At least, | haven't yet. Do we haveit figured out over there?

The Chair: Well, let me recap just where we've been here for the
committee. We suggested that we were recommending that there be
an ability to investigate; number two, a requirement to co-operate;
number three, an ability to disclose the results of the investigation.
If that happened within the period of thelimitation period, theresults
of the investigation would be turned over to somebody, and the
courts would have the jurisdiction, not the Legislature. So that’s
what's happening. We're talking about the ability of the Ethics
Commissioner to go out after somebody hasleft and investigate. So
let’skeep it on that narrow point.

Mr. Martin: So we're going to do that with this one too. That's
great. That's part of it. Then | would just say: why do we need to
break out ministers here? This particular one | understood to be all
members with the two years.

The Chair: It may be. Let's vote on this recommendation on
ministers now.

Mr. Shariff: Right now the subject matter before us pertains to
ministers.

Mr. Martin: It doesn't say that in the question.
Mr. Lukaszuk: Well, that’s the motion.

The Chair: Themotion isthat
there would be a prohibition on investigating after two years.

Ms Dafoe: Two years after the date of occurrence or after the
member leaves office?

The Chair: From the time they left office. All in favour of that?
Opposed? No one. That's carried.

So now let’ s deal with the issue of whether or not it should apply
to membersas opposed to just cabinet ministers. Would anyonelike
to speak to that?

Dr. B. Miller: But two years after leaving: that doesn’t make sense
for members.

The Chair: Within two years.

Dr. B. Miller: Wéll, | think that the Ethics Commissioner should
only have jurisdiction over members while they’re in office, while
they’re Members of the Legidlative Assembly.

Mr. Martin: Why would we treat ministers differently?
Mr. Shariff: Ministers have more information than you or | do.
Dr. B. Miller: Yeah. Exactly. That'sthe point of the act.

TheChair: Theexamplethat | gave where somebody voted and you
weren't perhaps aware of the fact that they had an interest that they
didn’t disclose and they were participating: under section 2 you've
got an obligation to disclose that you have a conflict. Y ou have to
report it to the secretary or to the Clerk at the time, and that person
then has an obligation to report to the Ethics Commissioner the fact
that there was such and the circumstances. Hypothetically, if
somebody neglected to do that and they voted on something that was
intheir owninterest and took aposition, you could find that out after
they left office, and presently you would have no power to do
anything about it.

Mr. Lukaszuk: Let's say aprivate member carries a bill, a private
member’shill. Let’susean examplethat’ saready onthe books, the
bicycle helmet bill, and the next thing you find out is that you have
an outlet or amanufacturing plant that produces that given item for
helmets, you know, as far-fetched an example as it may be.

TheChair: Okay. Sotheissueiswhether or not there should bethe
power of the Ethics Commissioner to investigate former membersas
opposed to just cabinet.

MsDafoe: Attherisk of beingirritating, | don’t understand what the
purpose would be of allowing an investigation if there' sno sanction
available. Right now the act only allows sanctions imposed by the
Legidlative Assembly on members. There's no ability to impose
sanctions on former members. What you would haveto do, | think,
is — you're taking the act out of the powers of the Assembly to
sanction its members into some sort of quasi-criminal realm.

The Chair: You're absolutely right. As Mr. Reynolds, | think,
pointed out, there would have to be some specific sanctions put in
there.

M s Dafoe: Sanctions to be imposed by whom?

The Chair: By the legislation and by the courts. If the legislation
said that you could impose asanction, then the courtswould be able
to do it, the same as they could do for the minister. That’sthe only
reason that they could do it, because that’ sin thelegislation, section
31. Instead of a“former Minister who contravenesthissection,” you
could say: aformer member who contravenes the section breaches
the act. It would be simple to do, but do we want to do it? That's
theissue.
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Mr. Shariff: The contravention by amember would occur whilethe
member is a Member of the Legislative Assembly. The reason we
go to the ministers and beyond the term of officeis becausethereis
acooling-off period that appliesto ministers. | think we are entering
into avery grey areaand probably adliding slope. | likewhat Bruce
said, that for the membership this act should apply to Members of
the Legidative Assembly. | think that when we're talking about
ministers, because of that cooling-off period, we can have provisions
that deal with the cooling-off period. So I'd be in favour of just
limiting it to the term of office.

The Chair: Okay.
Mr. Martin, it doesn’t look like you've got a lot of support for
extending this to private members.

Mr. Martin: Why don’'t we say, then, to keep it consistent, cer-
tainly, if we want to do that, that the cooling-off period should be
oneyear for the ministers, then go back to that and keep it consistent
—we'resort of saying that that’ saterm of government for ministers,
their time plus one year — rather than making it two. At least it's
consistent then.

4:05

The Chair: Isthere anyone else who would support extending the
sanctions to private members?
Mr. Martin?

Mr. Martin: That'sfine.

The Chair: Okay. If | can summarize, the consensus is that we
don’t want to extend any sanctions post office-holding to private
members. Okay. That's done.

Now, is there anything else that we want to deal with under the
issue of the limitation period?

Mr. Elsalhy: When the motion was presented, you said that you
were going to see if there was an appetite to maybe make it even
more than two years.

The Chair: Okay. On the ministersissue?

Mr. Elsalhy: Yes.

The Chair: Okay. We can explore that.

MsDel ong: | would first liketo makeamotion, that Ray just made,
that we're covered aslong aswe'rein the Legislature, and ministers
arecovered whilethey'reintheLegislatureand during their cooling-
off period. That way the whole thing hangs together.

Mr. Shariff: That's what we've done.

MsDel ong: That's what we' ve done? Okay.

The Chair: Mr. Elsalhy’s suggestion was that we increase the
period.

Mr. Elsalhy: So that the Ethics Commissioner has two years, one
year of which would bethe cooling-off period, so two years after the
minister had left cabinet and then up to a maximum of five years.

The Chair: I’'m not following the difference between the two and
thefive.

Mr. Elsalhy: Two years to investigate but five years to press
charges, you know, for the courts, to pursue legal action.

The Chair: Oh, | see.
Any support for that idea?

Mr. Elsalhy: I'll tell you why, if | could explain my rationale.
The Chair: Sure.

Mr. Elsalhy: Some people might beintimidated by the ex-minister.
A former minister till has abit of clout and connections.

MsDel ong: No, hedoesn’t. He's nobody.

Mr. Elsalhy: Okay. Different cases maybe. But, you know, some
junior employee in the ministry who is aware of some wrongdoing
might feel intimidated and not come forward till after the dust has
settled, till after the fizz has escaped. If they see this minister
continue to be involved or continue to be connected, they might
hesitate before they bring it forward. | think that if we allow him a
bigger window and the Ethics Commissioner to make a recommen-
dation to the courts to pursue charges or to take it to the next level
—if no other jurisdiction has done it, why not be the leader? Why
not start here and set the example?

TheChair: I’'mgoing to ask the committee: isthere any willingness
to extend the limitation beyond the two-year period that we've
aready discussed?

M s Del.ong: We were back down to one year, | thought.
The Chair: For the investigation | think we said two years.

Mr. Shariff: It was two, but she wants to suggest that we bring it
down to one year to make it consistent.

TheChair: Wait aminute. Thetwo yearsthat we havetalked about
is from the date of leaving office. The cooling-off period, if they
adopted our recommendations, would be one year. What you're
down to is, if you committed an offence during the cooling-off
period, you would have no time to investigate if you reduced it to
oneyear after the period of office. So | don’t think you want to go
there.
The issue that Mr. Elsalhy’s suggesting is that perhaps
we broaden it even further beyond the two years, and | want to just
get the committee’ s vote on that.

Mr. Elsalhy: Not for the investigation but for the charges.

The Chair: For the charges. Yeah.

Can we vote on that? Any willingness to move on that? All in
favour of that proposition? All opposed? Okay. Well, | don’t see
alot of support for it, so two years.

There's one unfinished piece of business that we need to deal
with, and that isthat if we're going to be able to investigate for two
years, do we want to make a recommendation in the act, as Mr.
Reynolds has pointed out, that there be a period other than the six
months in which to lay charges? It certainly makes sense to have
some equality between the right to investigate and the right to
charge. | mean, otherwiseit’samoot point, as Ms Del ong pointed
out.

Istheresomewillingness, then, to extend that period duringwhich
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a charge could be laid? Remember that the Legislature loses
jurisdiction assoon astheminister leaves office. We' venow got the
investigator out there investigating up to a period of two years.
Wéll, it could be within six months of the investigation being
concluded but within a period of two years. The charges must be
laid within that two-year period. So that seemsalogical extension
if we're going to be consistent in dealing with it.

Would somebody like to make that proposition? Ms Delong,
you've got a suggestion. Why don’t you make it?

Ms Delong: No. | think we should just stay with it asitis. If it
appliesto everything else, why do we need more than six months?

The Chair: Because you might not know about it.
MsDel ong: Y ou might not know about alot of thingsin theworld.

TheChair: Well, to useahypothetical example, if there’ sacooling-
off period, in the 12th month of the cooling-off period if there’'s
something donewhich is contrary to the act, then after six monthsit
would fall off. You're saying that the investigation would become
amoot point at that juncture. If it happened during the period of
office, then six months after the minister |eft office, there would be
no right to investigate or whatever. That’swhat you' re suggesting,
that six monthsbethe operativelimitation on charging fromthetime
of offence.

MsDel ong: Yes. That waswhere | wanted to bein first place, you
see? Don't put it on meto bring forward amotion which isnot what
| want.

The Chair: You want to just leave the status quo so that the
provincial procedures act kicksin then?

MsDelong: That'sright. Yes.

The Chair: Discussion? Do you want to vote on it?

Mr. Shariff: There’sno motion. Alanahasn’t put it forward.

The Chair: Well, no, but | want to get the consensus of the
committee. If youwant to leaveit alone, then that’ sfine, but leaving
it donein away is rendering useless any investigation beyond the
six months from when the offence occurred. It really cutsit down.
If you're going to do that, that’s fine.

Mr. Groeneveld: Mr. Chairman, | would like a recommendation
from one of you lawyerly types of what would be sensible here,
whether it's you or Rob.

Mr. Martin: Stick your neck out, Rob.

Ms Del ong: Go ahead and say it.

The Chair: Go ahead, Rob.

Mr. Groeneveld: If it sounds good, I’ ll make the motion.

Mr. Reynolds: They elect you, not me.
Well, | concur withwhat thechair issayingin the sensethat if you

havean investigation provision that extendsbeyond six months after
the alleged offence may have occurred, | would think you'd haveto
extend the period to bring a charge because it would make no sense,
| don’t think, to have the investigation go on a year after the event
occurred. You'd be restricted because you' d passed the six-month
period. Redly, | hateto say this, but if you're not going to allow a
prosecution to commencein a period greater than six months, then
there's no point in having the investigation procedure go a year or
two later. | mean, they’re inconsistent, | think.

Dr. Morton: | move that
the deadline for laying prosecutions be made coterminous with the
deadline for investigation, which is two years.

4:15

TheChair: Okay. Discussion on that point? Everyoneagreed? All
in favour?

Some Hon. Members: Agreed.
The Chair: Opposed? One opposed.

Okay. We move on to question 27. Number 27 is Information
Paper 10.

Dr. Morton: Would the chair entertain a motion to adjourn until
tomorrow?

The Chair: | would. Do you want to make that motion?

Dr. Morton: | move that we adjourn proceedings until tomorrow at
9 o'clock.

The Chair: You makeit 9 am.?

Mrs. Sawchuk: It's posted on the board outside the Chamber. It's
on the website. 1t's a public meeting, Mr. Chairman.

Dr. Morton: What's on the website?

Mrs. Sawchuk: The meeting notice.

Dr. Morton: | know, but for what time?

Mrs. Sawchuk: From 8:30 until 4 for the second day.

Dr. Morton: Will we get fined for coming half an hour later?

The Chair: No. It's up to the committee if you want 8:30 or 9.
Which isit going to be?

Dr. Morton: | move that we adjourn until 9 o’'clock tomorrow
morning.

The Chair: Okay. All infavour of that?
Hon. Members: Agreed.
The Chair: Carried.

[The committee adjourned at 4:17 p.m.]
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